KEN PAXTON

ATTORNEY GENERAL OF TEXAS

July 28,2015

Mr. Hector M. Benavides

Counsel for Corpus Christi Independent School District
Walsh, Gallegos. Trevifio, Russo & Kyle. P.C.

P.O. Box 460606,

San Antonio, Texas 78246

OR2015-15345

Dear Mr. Benavides:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 573127.

The Corpus Christi Independent School District (the “district™), which you represent,
received a request for all information related to an investigation conducted by the district.
You state you have redacted student-identifying information from the submitted documents
pursuant to the Family Educational Rights and Privacy Act (“FERPA™), section 1232¢ of
title 20 of the United States Code.! You claim the submitted information is excepted from
disclosure under sections 552.101, 552.102, and 552.103 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially. we note the submitted information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part, the following:

'The United States Department of Education Family Policy Compliance Office (the “DOE™) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental or student consent, unredacted, personally identifiable information contained in education
records for the purpose of our review in the open records ruling process under the Act. The DOE has
determined FERPA determinations must be made by the educational authority in possession of the education
records. A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag state.tx.us/open/20060725usdoe.pdf.
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(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report. audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Gov't Code § 552.022(a)(1). The submitted information constitutes a completed
investigation subject to section 552.022(a)(1). The district must release the completed
investigation pursuant to section 552.022(a)(1). unless it is expressly made confidential under
the Act or other law. See id. Although the district raises section 552.103 of the Government
Code for this information, this exception is discretionary in nature and does not make
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). Therefore, the
district may not withhold the submitted information under section 552.103. However, we
note sections 552.101. 552.102, 552.117. and 552.137 of the Government Code make
information confidential under the Act. Therefore, we will consider the applicability of
sections 552.101, 552.102, 552.117, and 552.137 for the information at issue.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov't
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy. both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in /ndustrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). This office has also found
personal financial information not relating to a financial transaction between an individual
and a governmental body is generally intimate or embarrassing. See generally Open Records
Decision Nos. 600 at 9-10 (1992) (employee’s withholding allowance certificate, designation
of retirement beneficiary, choice of insurance carrier, election of optional coverages, direct
deposit authorization, forms allowing employee to allocate pretax compensation to group
insurance, health care or dependent care), 545 (1990) (deferred compensation information,
participation in voluntary investment program, election of optional insurance coverage,
mortgage payments, assets, bills, and credit history), 523 (1989) (common-law privacy
protects credit reports, financial statements, and other personal financial information), 373
(1983) (sources of income not related to financial transaction between individual and
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governmental body protected under common-law privacy). Upon review, we find the
information we marked satisfies the standard articulated by the Texas Supreme Court in
Industrial Foundation. Accordingly, the district must withhold the information we marked
under section 552.101 of the Government Code in conjunction with common-law privacy.
However, the remaining information at issue pertains to the conduct of a district employee.
We note this office has determined that common-law privacy does not protect information
about a public employee’s alleged misconduct on the job or complaints made about a public
employee’s job performance. See Open Records Decision Nos. 438 (1986), 405 (1983), 230
(1979). 219 (1978). Thus, we find the public has a legitimate interest in the information
concerning the employee’s misconduct. Further, you argue “[t]he only purpose the release
of the information in question would serve would be to hold the employees up to public
scorn and ridicule.” You also contend the district “is required to ensure that it does not
violate an individual's liberty interest” and “must not release information that would
stigmatize to the point of burdening an employee with a “badge of infamy.”™ You cite to
Wells v. Hico Independent School District, 736 F.2d 243 (5th Cir. 1984), in which the court
stated that

[tJo establish a liberty interest, an employee must demonstrate that his
governmental employer has brought false charges against him that “might
seriously damage his standing and associations in his community.” or that
impose a ‘stigma or other disability” that forecloses ‘freedom to take
advantage of other employment opportunities.” Board of Regents v.
Roth, 408 U.S. 564 (1972).

We note false-light privacy is not an actionable tort in Texas. See Cain v. Hearst Corp., 878
S.W.2d 577,579 (Tex. 1994); Open Records Decision No. 579 (1990). Further. we find you
have failed to demonstrate the submitted information pertains to a “false charge.” Thus, we
find you have failed to demonstrate Hico is relevant in this instance. We also note
section 552.101 does not encompass the doctrine of false-light privacy. which concerns
whether the release of information would place a person in a false light in the public eye.
ORD 579 at 7-8 (attorney general could not conclude that legislature intended for statutory
predecessor to section 552.101 to encompass doctrine of false-light privacy): see also Open
Records Decision No. 408 at 11 (1984) (fact that the allegations were found untrue could
easily be released with the allegations themselves, mitigating harm). Therefore, the district
has failed to demonstrate the remaining information it has marked is highly intimate or
embarrassing and of no legitimate public interest. Accordingly, the district may not withhold
the remaining information it has marked under section 552.101 of the Government Code in
conjunction with common-law privacy.

Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy.” Gov't Code
§ 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex.
App.—Austin 1983, writ ref"d n.r.e.), the Third Court of Appeals held the test to be applied
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to information claimed to be protected under section 552.102(a) is the same as the test
formulated by the Texas Supreme Court in Industrial Foundation for information claimed
to be protected under the doctrine of common-law privacy as incorporated by
section 552.101 of the act. See Industrial Found. v. Texas Indus. Accident Bd., 540
S.W.2d 668. 683-85 (Tex. 1976), cert. denied. 430 U.S. 931 (1977). However, the Texas
Supreme Court has expressly disagreed with Hubert’s interpretation of section 552.102(a),
and held the privacy standard under section 552.102(a) differs from the Industrial
Foundation test under section 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen.
of Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court then considered the applicability
of section 552.102 and held section 552.102(a) excepts from disclosure the dates of birth of
state employees in the payroll database of the Texas Comptroller of Public Accounts. Id.
at 347-48. Upon review, we find none of the remaining information is subject to
section 552.102(a) of the Government Code, and the district may not withhold any of the
remaining information on that basis.

We note portions of the remaining information may be confidential under section 552.117
of the Government Code.” Section 552.117(a)(1) excepts from disclosure the current and
former home addresses and telephone numbers, emergency contact information, social
security numbers. and family member information of current or former officials or employees
of a governmental body who request this information be kept confidential under
section 552.024 of the Government Code. Gov’t Code § 552.117(a). Whether information
is protected by section 552.117(a)(1) must be determined at the time the request for it is
made. See Open Records Decision No. 530 at 5 (1989). The district may only withhold
information under section 552.117(a)(1) on behalf of current or former officials or employees
who made a request for confidentiality under section 552.024 prior to the date on which the
request for this information was made. Therefore. if the individuals whose information we
marked timely requested confidentiality under section 552.024, the district must withhold the
information we have marked under section 552.117(a)(1) of the Government Code.
Conversely. if the individuals at issue did not timely request confidentiality under
section 552.024, then the district may not withhold the marked information under
section 552.117(a)(1).

The remaining information contains e-mail addresses of members of the public that are
subject to section 552.137 of the Government Code. Section 552.137 of the Government
Code excepts from disclosure “an e-mail address of a member of the public that is provided
for the purpose of communicating electronically with a governmental body,” unless the
member of the public consents to its release or the e-mail address is of a type specifically
excluded by subsection (¢). Gov’t Code § 552.137(a)-(c). The e-mail addresses we have
marked are not of the types specifically excluded by section 552.137(c). See id.

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987). 480
(1987). 470 (1987).
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§ 552.137(c). Accordingly, the district must withhold the e-mail addresses we have marked
under section 552.137 of the Government Code, unless the owners of the addresses
affirmatively consent to their release.

In summary, the district must withhold the information we marked under section 552.101 of
the Government Code in conjunction with common-law privacy. If the individuals whose
information is at issue timely requested confidentiality under section 552.024, the district
must withhold the information we have marked under section 552.117(a)(1) of the
Government Code. The district must withhold the e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners of the addresses affirmatively
consent to their release. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sinccre]y%dﬂ
Cole Hutchison

Assistant Attorney General
Open Records Division
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