KEN PAXTON

ATTORNEY GENERAL OF TEXAS

August 7, 2015

Ms. Judith N. Benton
Assistant City Attorney
Legal Services Department
City of Waco

P.O. Box 2570

Waco. Texas 76702-2570

OR2015-16352

Dear Ms. Benton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 574553 (City Reference Nos. LGL15-163, LGL15-164, LGL15-165,
LGL15-166, LGL15-167, LGL15-168, LGL15-169, LGL15-170, LGL15-171, LGL15-172,
LGL15-173, LGL15-174, LGL15-175, LGL15-176, LGL15-177, LGL15-178, LGL15-179,
LGL15-185, LGL15-186, LGL15-187, LGL15-189, LGL15-199, LGL15-200, LGL15-210,
LGL15-211,LGL15-212,LGL15-213,LGL15-214,LGL15-217, LGL15-232, LGL15-245).

The City of Waco and the Waco Police Department (collectively the “city™) received
multiple requests from different requestors for information related to a specified incident.
We understand you do not have information responsive to portions of some of the requests.'
You state you will redact motor vehicle record information pursuant to section 552.130(c)
of the Government Code and social security numbers pursuant to section 552.147(b) of the

'"The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986). 362 at 2 (1983).
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Government Code.” You state you have released some information to the requestors. You
claim portions of the submitted information are excepted from disclosure under
sections 552.101, 552.108, and 552.152 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information, portions of which consist of
representative samples.” We have also received and considered comments submitted by
some of the requestors. See Gov’t Code § 552.304 (interested party may submit comments
stating why information should or should not be released).

Initially, one of the requestors asserts some of the submitted information was previously
released to the public because it was published on the city’s website. Furthermore, we
understand this requestor to assert the remaining information has been released through
statements and press releases issued by the city or city officials. The Act does not permit
selective disclosure of information to the public. See id. §§ 552.007(b), .021: Open Records
Decision No. 463 at 1-2 (1987). Information that has been voluntarily released to a member
of the public may not subsequently be withheld from another member of the public, unless
public disclosure of the information is expressly prohibited by law or the information is
confidential under law. See Gov’t Code § 552.007(a): Open Records Decision Nos. 518
at 3 (1989), 490 at 2 (1988). However, section 552.007 does not prohibit a governmental
body from withholding information that is not identical to the information that has been
previously released. Upon review. we find a portion of the information you have marked
under section 552.108 of the Government Code was published on the city’s website.
Although you seek to withhold this information under section 552.108, this section is a
discretionary exception to disclosure that protects a governmental body’s interests and may
be waived. See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 663 at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory
predecessor to Gov't Code § 552.108 subject to waiver). As such, section 552.108 does not
expressly prohibit the release of information to the public nor does it make information
confidential under the Act. Therefore, the city may not now withhold this information under
section 552.108 of the Government Code. However, we note portions of the previously

*Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov't
Code § 552.130(c). Ifa governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a
governmental body to redact the social security number of a living person without the necessity of requesting
a decision from this office under the Act. See id § 552.147(b).

*This letter ruling assumes the submitted representative sample of information is truly representative
of the requested information as a whole. This ruling does not reach, and therefore does not authorize, the
withholding of any other requested information to the extent the other information is substantially different than
that submitted to this office. See Gov’'t Code §§ 552.301(e)(1 (D), .302; Open Records Decision Nos. 499 at 6
(1988), 497 at 4 (1988).
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released information are subject to section 552.130.* Because this exception makes
information confidential by law for purposes of section 552.007. we will consider its
application to the previously released information. See Gov't Code § 552.101; see also
Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions). However, we note
the requestor does not assert the remaining information released to the public is identical to
the remaining information at issue. Further, we have no indication the information at issue
has been released in its exact form to any members of the public. Accordingly, we find
section 552.007 of the Government Code is inapplicable to the remaining information at
issue. Therefore, we will address your arguments against disclosure of the remaining
information at issue.

Section 552.108(a) of the Government Code excepts from disclosure “[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime. . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’'t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108(a)(1) must reasonably explain how and why
the release of the requested information would interfere with law enforcement. See id
§§ 552.108(a)(1),.301(e)(1)(A): see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
state the information you have marked relates to an open and pending criminal investigation,
and release of that information would interfere with the investigation or prosecution of the
case. Based upon this representation, we conclude the release of the information you have
marked would interfere with the detection, investigation, or prosecution of crime.
See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177
(Tex. Civ. App.—Houston [ 14th Dist.] 1975) (court delineates law enforcement interests that
are present in active cases), writ ref 'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus,
section 552.108(a)(1) is applicable to this information. Therefore, with the exception of
information published on the city’s website, the city may withhold the information you have
marked under section 552.108(a)(1) of the Government Code.

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if . . . release of the internal record
or notation would interfere with law enforcement or prosecution[.]” Gov’t Code
§ 552.108(b)(1). Section 552.108(b)(1) is intended to protect “information which, if
released, would permit private citizens to anticipate weaknesses in a police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate the
laws of this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327
(Tex. App.—Austin 2002, no pet.). To prevail on its claim that subsection 552.108(b)(1)
excepts information from disclosure, a governmental body must do more than merely make

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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a conclusory assertion that releasing the information would interfere with law enforcement.
Instead. the governmental body must meet its burden of explaining how and why release of
the requested information would interfere with law enforcement and crime prevention.
See Open Records Decision No. 562 at 10 (1990) (construing statutory predecessor). This
office has concluded that section 552.108(b) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g.. Open Records
Decision Nos. 531 (1989) (release of detailed use of force guidelines would unduly interfere
with law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable. however,
to generally known policies and procedures. See, e.g.. ORDs 531 at 2-3 (Penal Code
provisions, common law rules, and constitutional limitations on use of force not
protected). 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

The information at issue consists of the city’s general orders regarding the use of force. You
contend disclosure of the information at issue “would interfere with law enforcement duties
and the detection of crime.” Based on your arguments and our review of the information at
issue, we agree release of the information we have marked would interfere with law
enforcement. Accordingly, the city may withhold the information we have marked under
section 552.108(b)(1). However, we find you have failed to demonstrate how any of the
remaining information at issue you seek to withhold on this basis would interfere with law
enforcement or crime prevention. Consequently. the city may not withhold the remaining
information at issue under section 552.108(b)(1).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov't Code § 552.101. This section excepts from disclosure information deemed
confidential by statute. such as section 143.089 of the Local Government Code. You inform
us the city is a civil service city under chapter 143 of the Local Government Code.
Section 143.089 contemplates two different types of personnel files: a police officer’s civil
service file that the civil service director is required to maintain, and an internal file that the
police department may maintain for its own use. Local Gov’t Code § 143.089(a). (g). In
cases in which a police department investigates a police officer’s misconduct and takes
disciplinary action against an officer, it is required by section 143.089(a)(2) to place all
investigatory records relating to the investigation and disciplinary action, including
background documents such as complaints, witness statements, and documents of like nature
from individuals who were not in a supervisory capacity. in the police officer’s civil service
file maintained under section 143.089(a).” Abbott v. City of Corpus Christi, 109 S.W.3d 113,

*Chapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion,
and uncompensated duty. See Local Gov't Code §§ 143.051-143.055.
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122 (Tex. App.—Austin 2003, no pet.). All investigatory materials in a case resulting in
disciplinary action are “from the employing department” when they are held by or in
possession of the department because of its investigation into a police officer’s misconduct,
and the department must forward them to the civil service commission for placement in the
civil service personnel file. Jd.  Such records are subject to release under the Act.
See Local Gov’t Code § 143.089(f): Open Records Decision No. 562 at 6 (1990). However,
information maintained in a police department’s internal file pursuant to section 143.089(g)
is confidential and must not be released. City of San Antonio v. Texas Attorney Gen., 851
S.W.2d 946, 949 (Tex. App.—Austin 1993, writ denied).

You inform us the information you have marked is maintained in the city police department’s
internal files concerning the officers at issue. Upon review, we agree the information you
have marked is confidential pursuant to section 143.089(g) of the Local Government Code
and the city must withhold it under section 552.101 of the Government Code on that ground.”

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which pertains to criminal history record information (“CHRI™) generated by the
National Crime Information Center or by the Texas Crime Information Center.
See Gov’'t Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs
the release of CHRI states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI the Texas Department of Public Safety (“DPS™) maintains,
except DPS may disseminate this information as provided in chapter 411, subchapter F of
the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter411. See generally id. §§ 411.090-.127.
Similarly, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 in conjunction with chapter 411, subchapter F of the
Government Code. Upon review, we find the Federal Bureau of Investigation (“FBI™)
numbers you have marked constitute CHRI. Thus, the city must withhold the FBI numbers
you have marked under section 552.101 of the Government Code in conjunction with federal
law and chapter 411 of the Government Code.

Section 552.152 of the Government Code provides:

“Section 143.089(g) of the Local Government Code requires a police department that receives a
request for information maintained in a file under section 143.089(g) to refer that person to the civil service
director or the director’s designee.
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Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from the
requirements of Section 552.021 if, under the specific circumstances
pertaining to the employee or officer, disclosure of the information would
subject the employee or officer to a substantial threat of physical harm.

Id. § 552.152. You state the information you have marked reveals the identities of city police
officers involved in the investigation of the incident at issue. You state “[t]here is credible
intelligence that there will be retaliation by [those] involved in the incident aimed at those
involved in the investigation. Therefore, we find section 552.152 is applicable to the
identities of the officers involved in the investigation. Accordingly. the city must withhold
the identitying information of these officers, which you have marked. under section 552.152
of the Government Code.’

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator's license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. /d. § 552.130(a). As noted above, you state you will redact
some of the submitted information pursuant to section 552.130(¢) of the Government Code.
However, we note the remaining information contains additional information subject to
section 552.130. Accordingly, the city must withhold the additional information we have
marked under section 552.130 of the Government Code.

In summary, with the exception of the previously released information, the city may withhold
the information you have marked under section 552.108(a)(1) of the Government Code. The
city may withhold the information we have marked under section 552.108(b)(1). The city
must withhold (1) the information you have marked under section 552.101 of the
Government Code in conjunction with section 143.089(g) of the Local Government
Code, (2) the FBI numbers you have marked under section 552.101 of the Government Code
in conjunction with federal law and chapter 411 of the Government Code, (3) the identifying
information you have marked under section 552.152 of the Government Code, and (4) the
additional information we have marked under section 552.130 of the Government Code.
The city must release the remaining information.®

"As ourruling is dispositive for this information, we need not address your remaining argument against
disclosure.

*We note the remaining information contains a social security number you did not mark for redaction.
As noted above, section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office. Gov’t Code § 552.147(b).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General. toll free, at (888) 672-6787.

Sincerely,

Tim Neal

Assistant Attorney General
Open Records Division
TN/bhf

Ref: ID# 574553

Enc. Submitted documents

c: Requestors
(w/o enclosures)



