ATTORNEY GENERAL OF TEXAS

August 13, 2015

Ms. Laura Garza Jimenez

County Attorney

Nueces County

901 Leopard Street, Room 207
Corpus Christi, Texas 78401-3680

OR2015-16723
Dear Ms. Jimenez:
You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 575504.
The Nueces County Sheriff’s Office (the “sheriff’s office™) received a request for the

complete file related to a specified case.'! You inform us you will redact information
pursuant to sections 552.130(c),> 552.136(b).? and 552.147(b)* of the Government Code, and

"We note the sheriff’s office sought and received clarification of the request. See Gov’t Code
§ 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or narrowing
request for information); see also City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request
for public information, the ten-business-day period to request an attorney general ruling is measured from the
date the request is clarified or narrowed).

*Section 552.130(c) of the Government Code allows a governmental body to redactthe information
described in section 552.130(a) withoutthe necessity of seeking a decision from the attorney general. See Gov't
Code § 552.130(c). Ifa governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id § 552.130(d), (e).

iSection 552.136(b) authorizes a governmental body to redact the information described in
section 552.136(b) without the necessity of seeking an attorney general decision, See Gov’'tCode § 552.136(b).
If a governmental body redact such information, it must notify the requestor in accordance with
section 552.136(e). See id. § 552.136(d), (e).

“Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147(b).

Post OfTice Box 12548, Austin, Texas 787 11-2548 + (312) 463-2100 = www texasattorneyveeneral 2oy



Ms. Laura Garza Jimenez - Page 2

Open Records Decision Nos. 670 (2001)° and 684 (2009).° You claim the submitted
information is excepted from disclosure under sections 552.101, 552.102, 552.108,
and 552.130 of the Government Code.” We have considered the exceptions you claim and
reviewed the submitted information.

Initially, you state some of the submitted information was the subject of a previous request
for information, as a result of which this office issued Open Records Letter No. 2015-07428
(2015). In that ruling, we determined the sheriff’s office (1) may withhold certain
information, with the exception of the basic information, under section 552.108(a)(2) of the
Government Code, (2) must withhold certain information under section 552.101 of the
Government Code in conjunction with the MPA, (3) must withhold certain information under
section 552.101 of the Government Code in conjunction with common-law privacy, (4) may
withhold certain information under section 552.108(b)(1) of the Government Code, (5) must
withhold certain information under section 552.102(a) of the Government Code, (6) must
withhold certain information under section 552.130 of the Government Code, (7) must
withhold certain information under section 552.136 of the Government Code, (8) may
withhold certain information under section 552.147 of the Government Code, and (9) must
release the remaining information. We understand there has been no change in the law, facts,
and circumstances on which this prior ruling was based. Accordingly, we conclude the
sheriff’s office must rely on Open Records Letter No. 2015-07428 as a previous
determination and withhold or release the identical information in accordance with that
ruling.® See Open Records Decision No. 673 (2001) (so long as law, facts, and circumstances
on which prior ruling was based have not changed, first type of previous determination exists
where requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
information is or is not excepted from disclosure).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, including

*Open Records Decision No. 670 authorizes all governmental bodies to withhold the current and
former home addresses and telephone numbers, personal cellular telephone and pager numbers, social security
numbers, and family member information of peace officers under section 552.117(a)(2) of the Government
Code without the necessity of requesting an attorney general decision. ORD 670 at 6.

°Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold certain categories of information without the necessity of requesting an attorney general
decision.

Although you did not raise section 552.102 of the Government Code in your briefing to this office,
we understand you to raise this section based on your markings in the submitted documents.

As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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the Medical Practice Act (“MPA™), subtitle B of title 3 of the Occupations Code, which
governs release of medical records. Section 159.002 of the MPA provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office
has concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find most of the
information you have marked consists of medical records. Accordingly, with the exception
of the information we have marked for release, the sheriff’s office must withhold the
information you have marked under section 552.101 of the Government Code in conjunction
with the MPA.” However, we find none of the remaining information at issue consists of a
physician-patient communication or a record of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that was created or is maintained by a physician.
Therefore, no portion of the remaining information may be withheld under section 552.101
of the Government Code in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. See Gov’t
Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS™) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter F

°As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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of the Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
Justice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency:
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090 -.127. Thus, any CHRI obtained from DPS or any other criminal
justice agency must be withheld under section 552.101 in conjunction with chapter 411,
subchapter F of the Government Code. We note Federal Bureau of Investigation (“FBI™)
numbers constitute CHRI generated by the FBI. We also note, however, active warrant
information or other information relating to an individual’s current involvement in the
criminal justice system does not constitute criminal history information for purposes of
section 552.101. See id. § 411.081(b). We further note records relating to routine traffic
violations are not considered criminal history information. Cf. id. §411.082(2)(B) (criminal
history record information does not include driving record information). Upon review, we
find the FBI number you have marked and the additional information we have marked
constitutes confidential CHRI that must be withheld under section 411.083 of the
Government Code and federal law."” However, no portion of the remaining information
constitutes CHRI for purposes of chapter 411 of the Government Code. Accordingly, the
sheriff’s office may not withhold any of the remaining information under section 552.101 on
that basis.

Section 552.101 of the Government Code also encompasses section 411.192 of the
Government Code, which governs the release of information maintained by DPS concerning
the licensure of an individual to carry a concealed handgun. Section 411.192 provides. in
relevant part, the following:

(a) [DPS] shall disclose to a criminal justice agency information contained
in its files and records regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter.
Information on an individual subject to disclosure under this section includes
the individual’s name, date of birth, gender, race, zip code, telephone
number, e-mail address, and Internet website address. Except as otherwise
provided by this section and by Section 411.193, all other records maintained
under this subchapter are confidential and are not subject to mandatory
disclosure under the [Act].

(b) An applicant or license holder may be furnished a copy of disclosable
records regarding the applicant or license holder on request and the payment
of a reasonable fee.

'“As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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Id. § 411.192(a)-(b). The remaining documents contain concealed handgun license
information obtained from DPS. The requestor is neither the license holder nor a criminal
Justice agency. Thus, the sheriff’s office must withhold this information, which you have
marked, under section 552.101 of the Government Code in conjunction with section411.192
of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be demonstrated. See id. at 681-82. Types of information considered intimate
and embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
at 683. Additionally, this office has concluded some kinds of medical information are
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). This
office has also found that personal financial information not relating to the financial
transaction between an individual and a governmental body is excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 600 (1992), 545
(1990). However, this office has noted the public has a legitimate interest in information
relating to those who are involved in law enforcement. See, e.g., Open Records Decision No.
562 at 10 (1990) (personnel file information does not involve most intimate aspects of
human affairs but in fact touches on matters of legitimate public concern). Further, we note
the public has a legitimate interest in knowing the details of a crime. See Lowe v. Hearst
Commec'ns, Inc., 487 F.3d 246, 250 (5th Cir. 2007) (noting a “legitimate public interest in
facts tending to support an allegation of criminal activity™ (citing Cinel v. Connick, 15 F.3d
1338,1345-46 (1994))). Determinations under common-law privacy must be made on a
case-by-case basis. See Open Records Decision No. 373 at4 (1983); see also Indus. Found.,
540 S.W.2d at 685 (whether matter is of legitimate interest to public can be considered only
in context of each particular case). Furthermore, the doctrine of common-law privacy
protects a compilation of an individual’s criminal history, which is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. United States Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S.
749, 764 (1989) (when considering prong regarding individual’s privacy interest, court
recognized distinction between public records found in courthouse files and local police
stations and compiled summary of information and noted that individual has significant
privacy interest in compilation of one’s criminal history). We also find a compilation of a
private citizen’s criminal history is generally not of legitimate concern to the public. We
note dates of birth of members of the public are generally not highly intimate or
embarrassing. See ORD 455 at 7 (home addresses, telephone numbers, dates of birth not
protected under privacy). Although you reference Paxton v. City of Dallas, No.
03-13-00546-CV, 2015 WL 3394061 (Tex. App.—Austin May 22, 2015, pet. filed) (mem.
op.), we note a petition for review was filed with the Texas Supreme Court on July 29, 2015.
Upon review, we conclude the information we have marked meets the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the sheriff’s office must
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withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy.'" However, we find no portion of the remaining
information at issue is highly intimate or embarrassing and of no legitimate public concern,
and the sheriff’s office may not withhold any of the remaining information at issue under
section 552.101 of the Government Code on the basis of common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Compiroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S. W.3d 336 (Tex. 2010). Accordingly, the sheriff’s office
must withhold the dates of birth you have marked, along with the additional information we
have marked, under section 552.102(a) of the Government Code.

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must reasonably explain
how and why the release of the requested information would interfere with law enforcement.
See Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706.
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Fort Worthv. Cornyn, 86 S.W.3d 320 at 327 (Tex. App.—Austin 2002, no pet.).
This office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code
provisions, common law rules, and constitutional limitations on use of force not protected),
252 at 3 (governmental body failed to indicate why investigative procedures and techniques
requested were any different from those commonly known).

You state the release of the firearm serial numbers you have marked would enable those
numbers to be used on illegal firearms or in a false missing weapon report. You state release
of this information would interfere with law enforcement or prosecution. Based on your

""As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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representations and our review, we agree the information at issue would interfere with law
enforcement. Accordingly, the sheriff’s office may withhold the firearm serial numbers you
have marked under section 552.108(b)(1) of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s or driver’s license or permit, a motor vehicle title or registration, or a personal
identification document issued by an agency of this state or another state or country is
excepted from public release. Gov’t Code § 552.130(a). As noted above, you state you will
redact the information you have marked pursuant to section 552.130(c) of the Government
Code.” You further state, and we agree, the remaining video recordings contain motor
vehicle record information subject to section 552.130. You also state the sheriff’s office
lacks the technological capability to redact the motor vehicle record information from these
recordings. Based on this representation, we conclude the sheriff’s office must withhold the
video recordings we have indicated in their entireties under section 552.130. See Open
Records Decision No. 364 (1983). Further, we note some of the remaining information is
subject to section 552.130 and some of the submitted photographs contain visible license
plates and registration stickers. Accordingly, the sheriff’s office must also withhold the
motor vehicle record information we have marked in the remaining information, as well as
any visible license plates or registration stickers in the submitted photographs, under section
552.130 of the Government Code. However, the sheriff’s office may not withhold any of the
remaining information on the submitted compact disks under section 552.130 of the
Government Code.

In summary, the sheriff’s office must rely on Open Records Letter No. 2015-07428 as a
previous determination and withhold or release the identical information in accordance with
that ruling. With the exception of the information we have marked for release, the sheriff’s
office must withhold the information you have marked under section 552.101 of the
Government Code in conjunction with the MPA. The sheriff’s office must withhold the FBI
number you have marked and the additional information we have marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code and federal law. The sheriff’s office must withhold the information you
have marked under section 552.101 of the Government Code in conjunction with
section411.192 ofthe Government Code. The sheriff’s office must withhold the information
we have marked under section 552.101 of the Government Code in conjunction with
common-law privacy. The sheriff s office must withhold the dates of birth you have marked,
along with the additional information we have marked, under section 552.102(a) of the
Government Code. The sheriff’s office may withhold the firearm serial numbers you have
marked under section 552.108(b)(1) of the Government Code. The sheriff’s office must
withhold the video recordings we have indicated in their entireties, as well as the motor

'*As noted above, section 552.130(c) of the Government Code allows a governmental body to redact
the information described in section 552.130(a) without the necessity of seeking a decision from the attorney
general. See Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the
requestor in accordance with section 552.130(e). See id. § 552.130(d), (e).
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vehicle record information we have marked in the remaining information and any visible
license plates or registration stickers in the submitted photographs, under section 552.130 of
the Government Code. The sheriff’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneyvgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Tim Neal

Assistant Attorney General
Open Records Division
TN/eb

Ref: ID# 575504

Enc.  Submitted documents

c: Requestor
(w/o enclosures)



