KEN P.

ATTORNEY GENERAL OF TEXAS

August 14, 2015

Ms. Leslie O. Haby

Assistant Criminal District Attorney
County of Bexar

Civil Section

101 West Nueva Street, 7th Floor
San Antonio, Texas 78205-3030

OR2015-16814
Dear Ms. Haby:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™). chapter 552 of the Government Code. Yourrequest was
assigned ID# 575692.

The Bexar County District Attorney’s Office (the “district attorney’s office™) received a
request for information pertaining to a specified complaint file. You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, and 552.138 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.'

Initially, we note you have redacted information from the submitted documents. We
understand the district attorney’s office has redacted social security numbers pursuant to

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records

to the extent that those records contain substantially different types of information than that submitted to this
office.
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section 552.147(b) of the Government Code.” You do not assert, nor does our review of our
records indicate, you have been granted a previous determination to withhold the remaining
redacted information without seeking a ruling from this office. See Gov't Code
§ 552.301(a); Open Records Decision No. 673 (2000). In this instance. we are able to
discern the nature of the information that has been redacted; thus, being deprived of that
information does not inhibit our ability to make a ruling. Nevertheless, be advised that a
failure to provide this office with requested information generally deprives us of the ability
to determine whether information may be withheld and leaves this office with no alternative
other than ordering the redacted information be released. See Gov't Code § 552.301(e)(1)(D)
(governmental body must provide this office with copy of “*specific information requested™):
id. § 552.302. Thus, in the future, the district attorney’s office should refrain from redacting
any information it submits to this office in seeking an open records ruling.

Next, we note the submitted information was the subject of a previous request for
information, in response to which this office issued Open Records Letter No. 2011-06437
(2011). In that ruling. we concluded the district attorney’s office must release the submitted
information. Section 552.007 of the Government Code provides that, if a governmental body
voluntarily releases information to any member of the public, the governmental body may
not withhold such information from further disclosure unless its public release is expressly
prohibited by law or the information is confidential under law. See Gov't Code § 552.007;
Open Records Decision No. 518 at 3 (1989); see also Open Records Decision No. 400
(1983) (governmental body may waive right to claim permissive exceptions to disclosure
under the Act, but it may not disclose information made confidential by law). Accordingly,
pursuant to section 552.007. the district attorney’s office may not now withhold any
previously released information unless its release is expressly prohibited by law or the
information is confidential under law. Although you raise section 552.108 of the
Government Code for this information, section 552.108 is a discretionary exception and does
not make information confidential under the Act. See Open Records Decision Nos. 665 at 2
n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to waiver).
Thus. the district attorney’s office may not now withhold any of the previously released
information under section 552.108 of the Government Code. However, the district attorney’s
office also raises sections 552.101 and 552.138 of the Government Code for the information
at issue. Because these sections make information confidential under the Act, we will
consider the applicability of these exceptions to the information at issue. We also note some
of the submitted information is subject to sections 552.130 and 552.137 of the Government

*Section 552.147(b) of the Government Code authorizes a governmental body to redact a living

person’s social security number without the necessity of requesting a decision from the attorney general. See
Gov’'t Code § 552.147(b).
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Code, which make information confidential under the Act.” Accordingly, we will also
consider the applicability of these exceptions to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional. statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 261.201 of the Family Code, which provides, in relevant part:

(a) [T]he following information is confidential, is not subject to public
release under [the Act], and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under
[chapter 261 of the Family Code] and the identity of the person
making the report: and

(2) except as otherwise provided in this section, the files. reports,
records, communications, audiotapes, videotapes. and working papers
used or developed in an investigation under [chapter 261 of the
Family Code] or in providing services as a result of an investigation.

Fam. Code § 261.201(a). The district attorney’s office contends the submitted information
is confidential under section 261.201. However, we find the district attorney’s office has
failed to demonstrate the submitted information involves a report of alleged or suspected
abuse or neglect of a child made under chapter 261 or how the information was used or
developed in an investigation of alleged or suspected child abuse or neglect. See id.
§§ 101.003(a) (defining “child™ for purposes of section 261.201 as person under 18 years of
age who is not and has not been married or who has not had the disabilities of minority
removed for general purposes), 261.001(1). (4) (defining “abuse™ and “neglect™ for purposes
of chapter 261 of the Family Code). Therefore, the district attorney’s office may not
withhold the submitted information under section 552.101 of the Government Code in
conjunction with section 261.201 of the Family Code.

We understand you to claim a portion the submitted information is excepted from required
disclosure under section 552.101 of the Government Code in conjunction with the
common-law physical safety exception. The Texas Supreme Court has recognized, for the
first time, acommon-law physical safety exception to required disclosure. Tex. Dep 't of Pub.
Safety v. Cox Tex. Newspapers, L.P. & Hearst Newspapers, L.L.C., 343 SSW.3d 112, 118

‘The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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(Tex. 2011). Pursuant to this common-law physical safety exception, “information may be
withheld [from public release] if disclosure would create a substantial threat of physical
harm.” Id. In applying this new standard, the court noted “deference must be afforded™ law
enforcement experts regarding the probability of harm, but further cautioned, “vague
assertions of risk will not carry the day.” Id. at 119. The district attorney’s office argues
“release of records concerning the victims’ claims . . . could have a “chilling effect” on these
victims as they would fear for their safety and that of their families.” Upon review, we
conclude you have made only vague assertions of risk of harm that could result from the
disclosure of the submitted information. Accordingly, the district attorney’s office may not
withhold any of the submitted information under section 552.101 of the Government Code
in conjunction with the common-law physical safety exception.

Section 552.138 of the Government Code provides in relevant part:
(a) In this section:

(1) “Family violence shelter center” has the meaning assigned by
Section 51.002, Human Resources Code.

(2) “Sexual assault program™ has the meaning assigned by Section
420.003.

(3) “Victims of trafficking shelter center”” means:
(A) a program that:

(i) is operated by a public or private nonprofit
organization; and

(i1) provides comprehensive residential and
nonresidential services to persons who are victims of
trafficking under Section 20A.02. Penal Code: or

(B) a child-placing agency. as defined by Section 42.002,
Human Resources Code, that provides services to persons

who are victims of trafficking under Section 20A.02. Penal
Code.

(b) Information maintained by a family violence shelter center, victims of
trafficking shelter center. or sexual assault program is excepted from
[required public disclosure] if it is information that relates to:
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(3) the name, home address, home telephone number, or numeric
identifier of a current or former client of a family violence shelter
center, victims of trafficking shelter center, or sexual assault program:

(4) the provision of services, including counseling and sheltering, to
a current or former client of a family violence shelter center, victims
of trafficking shelter center, or sexual assault program|.]

Gov'tCode § 552.138(a). (b)(3)-(4). Section 552.138 applies only to information maintained
by a family violence shelter center, victims of trafficking shelter center, or sexual assault
program. See id. § 552.138. Therefore, because the information at issue is maintained by
the district attorney’s office, and not by a family violence shelter center, victims of
trafficking shelter center, or sexual assault program, the district attorney’s office may not
withhold any of the information at issue under section 552.138 of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s or driver’s license, motor vehicle title or registration, or personal identification
document issued by an agency of this state or another state or country is excepted from public
release. /d. § 552.130(a). Upon review, we find the district attorney’s office must withhold
the motor vehicle record information we have marked under section 552.130 of the
Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). See id. § 552.137(a)-(c). Upon
review. we find the district attorney’s office must withhold the e-mail address we have
marked under section 552.137 of the Government Code, unless the owner affirmatively
consents to its public disclosure.

In summary, the district attorney’s office must withhold the motor vehicle record information
we have marked under section 552.130 of the Government Code. The district attorney’s
office must withhold the e-mail address we have marked under section 552.137 of the
Government Code, unless the owner affirmatively consents to its public disclosure. The
district attorney’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http:/www.lexasattorneygeneral.gov/open/
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely.

Cristian Rosas-Grillet
Assistant Attorney General
Open Records Division
CRG/cbz

Ref: ID# 575692

Enc.  Submitted documents

c: Requestor
(w/o enclosures)



