
August 17, 2015 

Mr. Stanton Strickland 
Associate Commissioner 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Legal Section, General Counsel Division 
Texas Department of Insurance 
P.O. Box 149104 
Austin, Texas 78714-9104 

Dear Mr. Strickland: 

OR2015-16920 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 575612 (TDI# 162130). 

The Texas Department oflnsurance (the "department") received a request for the 2016 Texas 
individual market rate filings for named companies. 1 The department states it does not have 
some of the requested information.2 The department does not take a position as to whether 
the submitted information is excepted from disclosure under the Act. However, the 
department states, and provides documentation showing, it notified the following third 
parties of the department's receipt of the request for information and of the right of each to 
submit arguments to this office as to why the requested information should not be released: 
Aetna Life Insurance Company ("Aetna"); Allegian Insurance Company ("Allegian"); Blue 
Cross Blue Shield of Texas ("Blue Cross"); Cigna HealthCare of Texas, Inc. ("Cigna"); 

1The department sought and received clarification of the information requested. See Gov ' t Code 
§ 552.222 (if request for information is unclear, governmental body may ask requestor to clarify request); see 
also City of Dallas v. Abbott, 304 S. W .3d 380, 387 (Tex. 20 I 0) (if governmental entity, acting in good faith, 
requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling is 
measured from date request is clarified). 

2The Act does not require a governmental body to di sc lose information that did not exist when the 
request for information was received. See generally Econ. Opportunities Dev. Corp. v. Bustamante, 562 
S.W.2d 266 (Tex. App.-San Antonio 1978, writ dism' d). 
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Humana Insurance Company and Humana Health Plan of Texas (collectively, "Humana"); 
Molina Healthcare ofTexas, Inc. ("Molina"); Time Insurance Company ("Time Insurance"); 
and UnitedHealthcare Insurance Company and UnitedHealthcare Life Insurance Company 
(collectively "UnitedHealthcare"). See Gov ' t Code§ 552.305(d); see also Open Records 
Decisio~ No. 542 at 3 ( 1990) (statutory predecessor to section 552.305 permits governmental 
body to rely on interested third party to raise and explain applicability of exception in the Act 
in certain circumstances). We have received correspondence from Aetna, Allegian, Blue 
Cross, Cigna, Humana, Molina, and UnitedHealthcare objecting to the release of some of the 
information at issue. We have reviewed the submitted arguments and information. 

Information is not confidential under the Act simply because the party submitting the 
information to a governmental body anticipates or requests that it be kept confidential. 
Indus. Found. v. Tex. Indus. Accident Bd. , 540 S.W.2d 668, 677 (Tex. 1976). Thus, a 
governmental body cannot, through an agreement or contract, overrule or repeal provisions 
of the Act. Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 
(1990) (" [T]he obligations of a governmental body under [the predecessor to the Act] cannot 
be compromised simply by its decision to enter into a contract."), 203 at 1 (1978) (mere 
expectation of confidentiality by person supplying information does not satisfy requirements 
of statutory predecessor to section 552.110). Consequently, unless the requested information 
falls within an exception to disclosure, the department must release it, notwithstanding any 
expectations or agreement specifying otherwise. 

An interested third party is allowed ten business days after the date of its receipt of the 
governmental body's notice under section 552.305(d) to submit its reasons, ifany, as to why 
requested information relating to it should be withheld from disclosure. See Gov' t Code 
§ 552.305(d)(2)(B). As of the date of this letter, Time Insurance has not submitted to this 
office any reasons explaining why the requested information should not be released. Thus, 
we have no basis for concluding the submitted information constitutes proprietary 
information of this third party, and the department may not withhold any portion of it on that 
basis. See Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of 
commercial or financial information, party must show by specific factual evidence, not 
conclusory or generalized allegations, release of requested information would cause that 
party substantial competitive harm), 552 at 5 (1990) (party must establish prima.facie case 
that information is trade secret), 542 at 3. 

Next, UnitedHealthcare asserts portions of the submitted information are protected by 
section 552(b)(4) of title 5 of the United States Code, the Freedom of Information Act 
("FOIA"). We note FOIA is applicable to information held by an agency of the federal 
government. In this instance, the information at issue is held by a Texas agency, which is 
subject to the laws of the State of Texas. See Attorney General Opinion MW-95 (1979) 
(FOIA exceptions apply to federal agencies, not to state agencies) ; Open Records Decision 
Nos. 496 (1988), 124 (1976); see also Davidson v. Georgia, 622 F.2d 895, 897 (5th 
Cir. 1980) (state governments are not subject to FOIA); Open Records Decision No. 561 at 7 
n.3 (1990) (noting federal authorities may apply confidentiality principles found in FOIA 
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differently from way in which such principles are applied under Texas open records law). 
This office has stated in numerous opinions that information in the possession of a 
governmental body of the State of Texas is not confidential or excepted from disclosure 
merely because the same information is or would be confidential in the hands of a federal 
agency. See, e.g., Attorney General Opinion MW-95 (neither FOIA nor federal Privacy Act 
of 1974 applies to records held by state or local governmental bodies in Texas); ORD 124 
(fact that information held by federal agency is excepted by FOIA does not necessarily mean 
that same information is excepted under Act when held by Texas governmental body). Thus, 
the department may not withhold any of the information at issue on the basis of FOIA. 

Section 552.110 of the Government Code protects the proprietary interests of private parties 
by excepting from disclosure two types of information: trade secrets and commercial or 
financial information the release of which would cause a third party substantial competitive 
harm. Section 552.11 O(a) of the Government Code excepts from disclosure "[a] trade secret 
obtained from a person and privileged or confidential by statute or judicial decision." Gov't 
Code § 552.11 O(a). The Texas Supreme Court has adopted the definition of trade secret 
from section 757 of the Restatement of Torts. Hyde Corp. v. Huffines , 314 S.W.2d 763 
(Tex. 1958); see also ORD 552 at 2. Section 757 provides a trade secret is 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that it is not simply 
information as to single or ephemeral events in the conduct of the 
business .... A trade secret is a process or device for continuous use in the 
operation of the business. . . . It may ... relate to the sale of goods or to 
other operations in the business, such as a code for determining discounts, 
rebates or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS§ 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors. 3 RESTATEMENT OF TORTS§ 757 cmt. b. This office must accept a private 

3The following are the six factors that the Restatement gives as indicia of whether information 
constitutes a trade secret: (I) the extent to which the information is known outside of the company; (2) the 
extent to which it is known by employees and others involved in the company's business; (3) the extent of 
measures taken by the company to guard the secrecy of the information; (4) the value of the information to the 
company and its competitors; (5) the amount of effort or money expended by the company in developing the 
information; (6) the ease or difficulty with which the information could be properly acquired or duplicated by 
others. R ESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 ( 1982), 306 at 2 
( 1982), 255 at 2 ( 1980). 



Mr. Stanton Strickland - Page 4 

person' s claim for exception as valid under that branch if that person establishes a prima 
.facie case for exception and no argument is submitted that rebuts the claim as a matter of 
law. ORD 552 at 5-6. However, we cannot conclude section 552.11 O(a) applies unless it has 
been shown the information meets the definition of a trade secret and the necessary factors 
have been demonstrated to establish a trade secret claim. See Open Records Decision 
No. 402 (1983). 

Section 552.11 O(b) excepts from disclosure " [ c ]ommercial or financial information for 
which it is demonstrated based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the information was obtained[.]" 
Gov't Code§ 552.1 lO(b). Section 552.1 lO(b) requires a specific factual or evidentiary 
showing, not conclusory or generalized allegations, substantial competitive injury would 
likely result from release of the requested information. See ORD 661 at 5-6. 

We find Aetna, Allegian, Blue Cross, Cigna, Humana, Molina, and UnitedHealthcare have 
established the release of some of the information at issue would cause each third party 
substantial competitive injury. Therefore, the department must withhold this information, 
which we have marked, under section 552.11 O(b ).4 However, we also find Aetna, Allegian, 
Blue Cross, Cigna, Molina, and UnitedHealthcare have failed to establish release of any of 
the remaining information would cause substantial competitive injury. See id. § 552.11 O(b ). 
In addition, we conclude Aetna, Allegian, Blue Cross, Cigna, Molina, and UnitedHealthcare 
have failed to establish a prima .facie case that any of the remaining information is a trade 
secret. See id. § 552.1 lO(a); ORD 402. Thus, the department may not withhold any of the 
remaining information under section 552.110. 

The remaining information contains e-mail addresses of members of the public. 
Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c).5 See Gov ' t Code 
§ 552.137(a)-(c). Section 552.137 does not apply to a government employee' s work e-mail 
address because such an address is not that of the employee as a "member of the public," but 
is instead the address of the individual as a government employee. The e-mail addresses at 
issue do not appear to be of a type specifically excluded by section 552. l 3 7( c ). The 
department does not inform us a member of the public has affirmatively consented to the 
release of any e-mail address contained in the submitted materials. Therefore, the 
department must withhold the e-mail addresses of members of the public in the remaining 
information under section 552.137 of the Government Code. 

4As our ruling is dispositive, we do not address the other arguments to withhold this inforn1ation. 

5The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body. 
See Open Records Decision Nos. 481 at 2 ( 1987), 480 at 5 ( 1987). 
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To conclude, the department must withhold the information we have marked under 
section 552.11 O(b) of the Government Code. The department must also withhold the e-mail 
addresses of members of the public in the remaining information under section 552.137 of 
the Government Code. The department must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygencral. gov/open/ 
orl ruling info.shtml , or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673 -6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Ja (l;~ 
A~~~ Attorney General 
Open Records Division 

JLC/cbz 

Ref: ID# 575612 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Mary V. Anderson 
Counsel 
Aetna Life Insurance Company 
2850 Shadelands Drive 
Walnut Creek, Louisiana 94598 
(w/o enclosures) 

Ms. Elisa E. Harris 
Senior Counsel 
Allegian Insurance Company 
20 Burton Hills Boulevard, Suite 200 
Nashville, Tennessee 37215 
(w/o enclosures) 
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Ms. Lori Fixley Winland 
Counsel for Blue Cross Blue Shield of Texas 
Locke Lord LLP 
600 Congress A venue, Suite 2200 
Austin, Texas 78701 
(w/o enclosures) 

Ms. Rachael K. Padgett 
Counsel for Humana Insurance Company and 
Humana Health Plan of Texas, Inc. 
McGinnis Lochridge 
600 Congress A venue, Suite 2100 
Austin, Texas78701 
(w/o enclosures) 

Ms. Krisent Cerf 
A VP - Assistant General Counsel 
Molina Healthcare of Texas, Inc. 
300 University Avenue, Suite 100 
Sacramento, California 95825 
(w/o enclosures) 

Mr. Jonathan Prokup 
Managing Counsel 
U.S. Individual Segment 
Cigna Healthcare of Texas, Inc. 
Routing TL l 6H 
1601 Chestnut Street 
Philadelphia, Pennsylvania 19192 
(w/o enclosures) 

Mr. James Gabriel 
Vice President of Actuarial Pricing 
UnitedHealthcare Employer & Individual 
3100 AMS Boulevard 
Green Bay, Wisconsin 54313 
(w/o enclosures) 

Mr. Christopher Allen Dowler 
Time Insurance Company 
P.O. Box 3050 
Milwaukee, Wisconsin 53201-3050 
(w/o enclosures) 


