ATTORNEY GENERAL OF TEXAS

August 24, 2015

Mr. Michael Pruneda
Attorney for the City of Pharr
The Pruneda Law Firm PLLC
P. O. Box 1729

Pharr, Texas 78577

OR2015-173527
Dear Mr. Pruneda:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 576404 (PIR-2015-331).

The City of Pharr (the “city™), which yourepresent, received a request for nineteen categories
of information relating to a specified election, including the EL.152 and EL.155 records and
the voter registration rolls on a specified date. You state the city does not have information
responsive to portions of the request. You further state the city is providing the requestor
with some information. You claim the remaining requested information is excepted from
disclosure under section 552.101 of the Government Code. We have considered the
exception you claim.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such
as section 66.058 of the Election Code. Section 66.058 reads, in part, as follows:

(a) Except as otherwise provided by this code, the precinct election records
shall be preserved by the authority to whom they are distributed:

(1) in an election involving a federal office, for at least 22 months
after election day in accordance with federal law; or
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(2) in an election not involving a federal office, for at least six months
after election day.

(b) For a period of at least 60 days after the date of the election, the voted
ballots shall be preserved securely in a locked room in the locked ballot box
in which they are delivered to the general custodian of election records. . .

(b-1) Except as permitted by this code, a ballot box or other secure container
containing voted ballots may not be opened during the preservation period.

Elec. Code § 66.058 (a)-(b-1). *Precinct election records” means the precinct election
returns, voted ballots, and other records of an election that are assembled and distributed
under chapter 66 of the Election Code. See id. § 66.002. You assert, and we agree, the
requested EL152 and ELI155 records constitute precinct election records subject to
section 66.038 of the Election Code.

The Election Code authorizes access to election records during the preservation period for
several purposes, including, for example, recounts, election contests, criminal investigations,
and counts conducted pursuant to chapter 127 of the Election Code. See Open Records
Decision No. 505 at 2 n. 2 (1988). We have no indication the Election Code authorizes
access to the requested EL 152 and EL 155 records in this case. Thus, this information is not
subject to disclosure under the Act until the preservation period has run. We note the
election at issue did not involve a federal office. Accordingly, the preservation period in the
instant case is at least six months after the May 9, 2015 election. See Elec. Code § 66.058(a).
Therefore, the information at issue is confidential as long as the precinct election records are
required to be preserved pursuant to section 66.058 of the Election Code, and thus, the
information at issue must be withheld under section 552.101 of the Government Code for the
duration of the retention period.! After this period, this information is subject to public
disclosure. See ORD 505 at 4 (request made during preservation period to inspect voted
ballots must be treated as request to inspect ballots when retention period expires).

Next, we must address the city’s procedural obligations under section 552.301 of the
Government Code with respect to the requested voter registration rolls. Pursuant to section
552.301(e), a governmental body must submit to this office within fifteen business days of
receiving an open records request (1) written comments stating the reasons why the stated
exceptions apply that would allow the information to be withheld, (2) a copy of the written
request for information, (3) a signed statement or sufficient evidence showing the date the
governmental body received the written request, and (4) a copy of the specific information

'As ourruling is dispositive for this information, we need not address yourremaining argument against
its disclosure.
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requested or representative samples, labeled to indicate which exceptions apply to which
parts of the documents. Id. § 552.301(e). You state the city received the request for
information on June 11, 2015. You do not inform us the city was closed for business on any
of the days at issue. Accordingly, the fifteen-business-day deadline was July 2, 2015.
However, as of the date of this ruling, you have not submitted a copy or representative
sample of the information responsive to the request for the voter registration rolls on the
specified date. Consequently, we find the city failed to comply with section 552.301 of the
Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with section 552.301 results in the legal presumption the requested information is
public and must be released unless a compelling reason exists to withhold the information
from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex.
App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82
(Tex. App—Austin 1990, no writ) (governmental body must make compelling
demonstration to overcome presumption of openness pursuant to statutory predecessor to
section 552.302); see also Open Records Decision No. 630 (1994). Generally, acompelling
reason to withhold information exists where some other source of law makes the information
confidential or where third-party interests are at stake. Open Records Decision No. 150 at 2
(1977). Although the city raises a mandatory exception to disclosure of the information at
issue, because the city has not submitted the requested voter registration rolls for our review,
we have no basis for finding any of the information is excepted from disclosure or
confidential by law. Thus, we have no choice but to order the city to release the requested
voter registration rolls pursuant to section 552.302. If you believe the information is
confidential and may not lawfully be released, you must challenge this ruling in court
pursuant to section 552.324 of the Government Code.

In summary, the city must withhold the requested EL152 and EL155 records under
section 552.101 of the Government Code in conjunction with section 66.058 of the Election
Code for the duration of the retention period. The city must release the requested voter
registration rolls pursuant to section 552.302 of the Government Code.

You ask this office to issue a previous determination permitting the city to withhold dates
of birth of members of the public under section 552.101 of the Government Code in
conjunction with common-law privacy without seeking a ruling from this office. See Gov’t
Code § 552.301(a) (allowing governmental body to withhold information subject to previous
determination); Open Records Decision No. 673 (2001) (listing elements of second type of
previous determination under section 552.301(a) of the Government Code). We decline to
issue such a previous determination at this time. Accordingly, this letter ruling is limited to
the particular records at issue in this request and limited to the facts as presented to us.
Therefore, the city may not rely upon this ruling as a previous determination regarding any
other records or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Kristi L. Godden

Assistant Attorney General
Open Records Division
KLG/eb

Ref:  ID# 576404

Enc. Submitted documents

c: Requestor
(w/o enclosures)



