ATTORNEY GENERAIL OF TEXAS

August 24, 2015

Mr. Alan T. Ozuna

Counsel for the City of Falfurrias

Denton Navarro Rocha Bernal Hyde & Zech, P.C.
701 East Harrison Avenue, Suite 100

Harlingen, Texas 78550-9165

OR2015-17564
Dear Mr. Ozuna:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 of the Government Code. Your request was
assigned ID# 576472.

The City of Falfurrias (the “city”™), which you represent, received a request for certain
information pertaining to a specified city police officer, including his personnel file.
You state the city has released some information to the requestor. You further state the city
does not have information responsive to portions of the request.' You claim portions of the
submitted information are excepted from disclosure under section 552.117 of the
Government Code. We have considered the exception you claim and reviewed the submitted
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.™
Gov't Code § 552.101. Section 552.101 of the Government Code encompasses
section 6103(a) of title 26 of the United States Code, which makes tax return information
confidential. See Attorney General Opinion H-1274 (1978) (tax returns); Open Records

'"The Act does not require a governmental body to release information that did not exist when it
received a request, create responsive information, or obtain information that is not held by the governmental
body or on its behalf. See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266
(Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 555
at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).

*The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision No. 481 (1987), 480 (1987).470 (1987).
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Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the term “return
information™ as follows:

a taxpayer’s identity, the nature, source, or amount of his income, payments,
receipts, deductions. exemptions, credits, assets, liabilities. net worth. tax
liability, tax withheld, deficiencies, overassessments, or tax payments, . . . or
any other data, received by, recorded by, prepared by. furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or
with respect to the determination of the existence, or possible existence of
liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition,
or offense|.]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information™
expansively to include any information gathered by the Internal Revenue Service
regarding a taxpayer’s liability under title 26 of the United States Code. See Mallas v.
Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff'd in part. 993 F.2d 1111 (4th Cir. 1993).
Upon review, we find the submitted information contains a W-4 form which constitutes
confidential tax return information under section 6103(a). Thus, the city must withhold the
submitted W-4 form under section 552.101 of the Government Code in conjunction with
section 6103(a) of title 26 of the United States Code.’

Section 552.101 of the Government Code also encompasses section 1324a of title 8 of the
United States Code. Section 1324a governs [-9 forms and their related documents. This
section provides an 1-9 form and “any information contained in or appended to such form,
may not be used for purposes other than for enforcement of this chapter™ and for enforcement
of other federal statutes governing crime and criminal investigations. See 8 U.S.C.
§ 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). Release of the submitted I-9 form in this
instance would be “for purposes other than enforcement™ of the referenced federal statutes.
Accordingly, we conclude the submitted I-9 form, which we have marked, is confidential
pursuant to section 1324a of title 8 of the United States Code; thus, the city must withhold
this information under section 552.101 of the Government Code in conjunction with federal
law.*

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion
of personal privacy[.]” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub.
Accounts v, Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the
city must withhold the date of birth we have marked under section 552.102(a) of the
Government Code.

*Asour ruling is dispositive, we need not address your argument against disclosure of this information.

*As our ruling is dispositive, we need not address your argument against disclosure of this information.
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Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, emergency contact information, social security number, and family
member information of a peace officer, regardless of whether the peace officer complies with
section 552.024 or section 552.1175 of the Government Code.” Gov't Code § 552.117(a)(2).
We note a post office box number is not a “home address” for purposes of
section 552.117(a). See Open Records Decision No. 622 at 4 (1994) (legislative history
makes clear that purpose of Gov’t Code § 552.117 is to protect public employees from being
harassed at home). Accordingly, the city must withhold Exhibit B, the information you have
marked, and the additional information we have marked under section 552.117(a)(2) of the
Government Code.

In summary, the city must withhold the submitted W-4 form under section 552.101 of the
Government Code in conjunction with section 6103(a) of title 26 of the United States Code.
The city must withhold the [-9 form we have marked under section 552.101 of the
Government Code in conjunction with section 1324a of title 8 of the United States Code.
The city must withhold the date of birth we have marked under section 552.102(a) of the
Government Code. The city must withhold Exhibit B, the information you have marked, and
the additional information we have marked under section 552.117(a)(2) of the Government
Code. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities. please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free. at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely.

Tim Neal
Assistant Attorney General
Open Records Division

TN/bhf

*Section 552.117(a)(2) adopts the definition of peace officer found in article 2.12 of the Code of
Criminal Procedure.
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Ref: ID# 576472
Enc. Submitted documents

¢: Requestor
(w/o enclosures)



