
KEN PAXTON 
ATTORNEY GEN ERAL O F TEXAS 

August 25 , 2015 

Mr. Jaime J. Munoz 
Counsel for the La Joya Independent School District 
Law Office of Jaime J. Munoz 
P.O. Box 47 
San Juan, Texas 78589 

Dear Mr. Munoz: 

OR2015-17710 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 577102. 

The La Joya Independent School District (the "district"), which you represent, received two 
requests from the same requestor forthe salary, title history, and personnel files of28 named 
district employees. You claim the submitted information is excepted from disclosure under 
sections 552.101, 552.102, 552.103, 552.117, 552.130, 552.137, and 552.147 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we note you have not submitted information related to six of the 28 named district 
employees. To the extent any information related to these six employees existed on the date 
the district received the request, we assume the district has released it. If the district has not 
released any such information, it must do so at this time. See Gov't Code 
§§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (if governmental body 
concludes no exceptions apply to requested information, it must release information as soon 
as possible). 

Next, we note the United States Department of Education Family Policy Compliance Onice 
has informed this office the Family Educational Rights and Privacy Act ("FERPA "), 
section l 232g of title 20 of the United States Code, does not permit state and local 
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educational authorities to disclose to this office, without parental or an adult student's 
consent, unredacted, personally identifiable information contained in education records for 
the purpose of our review in the open records ruling process under the Act. 1 Consequently, 
state and local educational authorities that receive a request for education records from a 
member of the public under the Act must not submit education records to this office in 
unredacted form, that is, in a form in which "personally identifiable information" is 
disclosed. See 34 C.F.R. § 99.3 (defining "personally identifiable information"). You have 
submitted unredacted education records for our review. Because our office is prohibited 
from reviewing these education records to determine whether appropriate redactions under 
FERP A have been made, we will not address the applicability of FERP A to any of the 
submitted records. See 20 U.S.C. § 1232g(a)(l)(A). Such determinations under FERPA 
must be made by the educational authority in possession of the education records. However, 
we will consider your arguments against disclosure of the submitted information. 

Next, we note the submitted information contains copies of minutes and agendas of public 
meetings of the district. Minutes and agendas of a governmental body's public meetings are 
specifically made public under the Open Meetings Act, chapter 551 of the Government Code. 
See Gov't Code§§ 551.022 (minutes and tape recordings of open meeting are public records 
and shall be available for public inspection and copying on request to governmental body's 
chief administrative officer or officer's designee ), . 04 3 (notice of meeting of governmental 
body must be posted in a place readily accessible to general public at least 72 hours before 
scheduled time of meeting), .053-.054 (district governing bodies required to post notice of 
meeting at a place convenient to the public in administrative office of district). As a general 
rule, the exceptions to disclosure found in the Act, such as section 552.103, do not apply to 
information other statutes make public. See Open Records Decision Nos. 623 at 3 
(1994), 525 at 3 (1989). Therefore, the copies of minutes and agendas of the public 
meetings, which we have marked, must be released pursuant to section 551.022 of the 
Government Code. 

Next, we note some of the remaining information is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other Jaw: 

(1) a completed report, audit, evaluation, or investigation made ot: 
for, or by a governmental body, except as provided by 
Section 552.l 08; 

'A copy of this letter may be found on the Office of the Attorney General's website at 
http://www.oag.state.tx.us/open/20060725usdoe.pdf. 
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(2) the name, sex, ethnicity, salary, title, and dates of employment of 
each employee and officer of a governmental body; [and] 

(3) information in an account, voucher, or contract relating to the 
receipt or expenditure of public or other funds by a governmental 
body[.] 

Gov' t Code § 552.022(a)(l)-(3). The remammg information includes a completed 
investigation and completed evaluations that are subject to section 552.022(a)(l). The 
district must release this information pursuant to section 552.022(a)(l) unless it is excepted 
from disclosure under section 552.108 of the Government Code or is made confidential 
under the Act or other law. See id. § 552.022(a)(l). The remaining information also 
contains salary information of the named employees, which is subject to . 
section 552.022(a)(2), and contracts relating to the receipt or expenditure of funds by the 
district that are subject to section 552.022(a)(3). This information must be released unless 
it is made confidential under the Act or other law. See id.§§ 552.022(a)(2), (3). You seek 
to withhold the information subject to section 552.022 under section 552.103 of the 
Government Code. However, section 552.103 is discretionary in nature and does not make 
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning 
News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may 
waive Gov't Code § 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). 
Therefore, the information subject to section 552.022 may not be withheld under 
section 552. l 03 of the Government Code. However, as the remaining exceptions to 
disclosure you claim make information confidential, we will consider the applicability of 
these exceptions the information at issue. We will also consider your argument under 
section 552.103 of the Government Code for the remaining information. 

Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 
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Gov't Code § 552.103(a), (c). The governmental body claiming section 552.103 has the 
burden of providing relevant facts and documents sufficient to establish the applicability of 
section 552.103 to the information it seeks to withhold. To meet this burden, the 
governmental body must demonstrate: (1) litigation was pending or reasonably anticipated 
on the date of its receipt of the request for information, and (2) the information at issue is 
related to that litigation. See Univ. ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 
(Tex. App.-Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210 
(Tex. App.-Houston [l st Dist.] 1984, writ ref d n.r.e.). Both elements of the test must be 
met in order for information to be excepted from disclosure under section 552.103 . See 
Open Records Decision No. 551 at 4 (1990). 

You state, and provide documentation showing, prior to the district's receipt of the 
instant request, a lawsuit styled Del Angel v. La Joya Independent School Distril'I, Cause 
No. 7:14-CV-00303, was filed and is currently pending against the district in the United 
States District Court for the Southern District of Texas. Therefore, we agree litigation was 
pending on the date the district received the present request for information. You also state 
the information at issue pertains to the substance of the lawsuit claims. Based on your 
representations and our review, we find the information at issue is related to the pending 
litigation. Therefore, we find the district may withhold the information not subject to 
section 551.022 or section 552.022 of the Government Code under section 552.103(a) of the 
Government Code. 2 

Generally, however, once information has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
information. See Open Records Decision Nos. 349 (1982), 320 ( 1982). Thus, information 
that has either been obtained from or provided to all parties to the pending litigation is not 
excepted from disclosure under section 552.103(a) and must be disclosed. Further, the 
applicability of section 552.103(a) ends once the litigation has been concluded. See Attorney 
General Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982). 

We now address exceptions to disclosure of the information subject to section 552.022 of the 
Government Code. Section 552.101 of the Government Code excepts from disclosure 
"information considered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Gov't Code§ 552.101. This section encompasses information protected 
by other statutes. Section 21.355 of the Education Code provides, in relevant part, "'[a] 
document evaluating the performance of a teacher or administrator is confidential." Educ. 
Code§ 21.355(a). This office has interpreted section 21.355 to apply to any document that 
evaluates, as that term is commonly understood, the performance of a teacher or 
administrator. See Open Records Decision No. 643 (1996). In Open Records Decision 
No. 643, we determined for purposes of section 21.355, the word "teacher'' means a person 
who is required to and does in fact hold a teaching certificate under subchapter B of 

~As our ruling is dispositive for this information, we need not address your remainino arguments 
against its disclosure. ::. 
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chapter 21 of the Education Code and who is in the process of teaching, as that term is 
commonly defined, at the time of the evaluation. See id. at 4. Further, in Open Records 
Decision No. 643, we determined an "administrator" for purposes of section 21.355 means 
a person who is required to, and does in fact, hold an administrator' s certificate under 
subchapter B of chapter 21 of the Education Code, and is performing the functions as an 
administrator, as that term is commonly defined, at the time of the evaluation. Id. Upon 
review, we find some of the information at issue consists of evaluations of teachers and 
administrators by the district. The submitted information reveals the teachers and 
administrators at issue were certified as teachers and administrators by the State Board of 
Educator Certification. We further find the teachers and administrators at issue were acting 
as teachers and administrators at the time the evaluations were prepared. Accordingly, the 
district must withhold the information at issue, which we have marked, under 
section 552.10 l of the Government Code in conjunction with section 21.355 of the 
Education Code. 

Section 552. l 01 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is ( 1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be demonstrated. See id. at 681-82. 

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the court 
addressed the applicability of the common-law privacy doctrine to files of an investigation 
of allegations of sexual harassment. The investigation files in the Ellen decision contained 
individual witness statements, an affidavit by the individual accused of the misconduct 
responding to the allegations, and conclusions of the board of inquiry that conducted the 
investigation. Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the 
person under investigation and the conclusions of the board of inquiry, stating the public's 
interest was sufficiently served by the disclosure of such documents. Id. In concluding, the 
Ellen court held "the public did not possess a legitimate interest in the identities of the 
individual witnesses, nor the details of their personal statements beyond what is contained 
in the documents that have been ordered released." Id. Thus, if there is an adequate 
summary of an investigation of alleged sexual harassment, the investigation summary must 
be released under Ellen, along with the statement of the accused. However, the identities of 
the victims and witnesses of the alleged sexual harassment must be redacted, and their 
detailed statements must be withheld from disclosure. See Open Records Decision Nos. 393 
( 1983), 339 (1982). However, the identity of the individual accused of sexual harassment 
is not protected from public disclosure. We also note supervisors are generally not witnesses 
for purposes of Ellen, except where their statements appear in a non-supervisory context. 

A portion of the remaining information consists of an investigation of alleged sexual 
harassment. Upon review, we find the information at issue contains an adequate summary 
of the alleged sexual harassment. The information at issue also contains the statement of the 
accused. The summary and statement of the accused are not confidential under 
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section 552.101 in conjunction with common-law privacy; however, information within the 
summary and statement that identifies victims and witnesses must be withheld under 
section 552.101 of the Government Code in conjunction with common-law privacy. See 
Ellen, 840 S.W.2d at 525. Therefore, pursuant to section 552.101 in conjunction with 
common-law privacy and the holding in Ellen, the district must withhold the identifying 
information of the victims and witnesses, which we have marked, within the summary and 
the statement of the accused. Because there is an adequate summary, the district must also 
withhold the remaining information in the sexual harassment investigation, which we 
marked, under section 552.101 in conjunction with common-law privacy and the holding in 
Ellen. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion or 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Altorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Accordingly, the district must 
withhold the employee dates of birth we have marked under section 552.102(a) of the 
Government Code. 

Section 552. l l 7(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body who 
requests this information be kept confidential under section 552.024 of the Government 
Code, except as provided by section 552.024(a-1). See Gov't Code§§ 552. l l 7(a)( I), .024. 
Section 552.024(a-l) of the Government Code provides, "A school district may not require 
an employee or former employee of the district to choose whether to allow public access to 
the employee's or former employee's social security number." Id. § 552.024(a-1 ). Thus, the 
district may only withhold under section 552.117 the home address and telephone number, 
emergency contact information, and family member information of a current or former 
employee or official of the district who requests this information be kept confidential 
under section 552.024. The submitted documentation reveals the employees whose 
information is at issue timely requested confidentiality for their information under 
section 552.024. Therefore, the district must withhold the information we have marked 
under section 552.1l7(a)(l) of the Government Code. 

Section 552.147(a-1) of the Government Code provides, "The social security number of an 
employee of a school district in the custody of the district is confidential.'' Gov ' t Code 
§ 552.147(a-l). Thus, section 552.147(a-1) makes the social security numbers of school 
district employees confidential, without such employees being required to first make a 
confidentiality election under section 552.024 of the Government Code. Id. § 552.024(a-1) 
(school district may not require employee or former employee of district to choose whether 
to allow public access to employee's or former employee's social security number). Reading 
sections 552.024(a-1) and 552.147(a-1) together, we conclude section 552.147(a-1) makes 
confidential the social security numbers of both current and former school district employees. 
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Accordingly, the district must withhold the social security numbers we have marked under 
section 552.147(a-l) of the Government Code. 

We note some of the materials at issue may be protected by copyright. A custodian of public 
records must comply with the copyright law and is not required to furnish copies of records 
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body 
must allow inspection of copyrighted materials unless an exception applies to the 
information. Id. ; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the district may withhold the information not subject to section 551.022 or 
section 552.022 of the Government Code under section 552.103(a) of the Government Code. 
The district must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with section 21.355 of the Education Code and common­
law privacy and the holding in Ellen. The district must also withhold the employee dates of 
birth we marked under section 552.102(a) of the Government Code and the information we 
marked under section 552.117(a)( 1) of the Government Code. The district must withhold 
the social security numbers we marked under section 552.147(a-l) of the Government Code. 
The district must release the remaining information, which we have marked, pursuant to 
sections 551.022 and 552.022 of the Government Code; however, any information that is 
subject to copyright may be released only in accordance with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgenernl.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

l< (1)/1_,L } Y( ~yL 
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 577102 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


