
September 4, 2015 

Ms. Elaine Nicholson 
Assistant City Attorney 
City of Austin 
P.O. Box 1088 
Austin, Texas 78767-8828 

Dear Ms. Nicholson: 

KEN PAXTON 
ATTOR.NEY GENERAL OF TEXAS 

OR2015-18588 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 578327. 

The City of Austin (the "city") received a request for information pertaining to the gross 
revenues of concessionaires in the Austin-Bergstrom International Airport during a specified 
period of time. Although you take no position as to whether the requested information is 
excepted under the Act, you state release of this information may implicate the proprietary 
interests of third parties.' Accordingly, you state you notified 24 Hour Flowers. Auntie 
Anne' s, Bank of America, DNC Travel, Fara Cafe, Knot AnyMore, Love Shines, MailSafe 
Express, LS Travel , O'Neill ' s Catering, Smarte Carte, Vino Volo, Travelex Currency, Wok 
& Roll, and ZoomSystems of the request for information and of their right to submit 
arguments to this office as to why the information at issue should not be released. See Gov' t 
Code§ 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor 
to section 552.305 permits governmental body to rely on interested third party to raise and 
explain applicability of exception in the Act in certain circumstances). We have received 
comments from ZoomSystems. We have considered the submitted arguments and reviewed 
the submitted information. 

1We note, and you acknowledge, the city failed to comply with the procedural requirements of 
section 552.30 I of the Government Code in requesting a decision from this office. See Gov't Code 
§ 552.30 I (e). Nonetheless, third party interests can provide a compelling reason to overcome the presumption 
of openness caused by failure to comply with section 552.301 . See id. §§ 552 .007, .302. Thus, we will 
consider whether or not the submitted information is excepted from disclosure under the Act, notwithstanding 
the city's violation of section 552.30 I in requesting thi s decision. 
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Initially, we note an interested third party is allowed ten business days after the date of its 
receipt of the governmental body' s notice under section 552.305(d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov' t Code § 552.305(d)(2)(B). As of the date of this letter, we have only received 
comments from ZoomSystems explaining why its information should not be released. 
Therefore, we have no basis to conclude any of the other third parties have a protected 
proprietary interest in the submitted information. See id. § 552.11 O; Open Records Decision 
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party 
must show by specific factual evidence, not conclusory or generalized allegations, that 
release of requested information would cause that party substantial competitive harm), 552 
at 5 (1990) (party must establish primafacie case that information is trade secret), 542 at 3. 
Accordingly, the city may not withhold any of the submitted information on the basis of any 
proprietary interest the other third parties may have in it. 

Section 552.11 O(b) of the Government Code protects " [ c ]ommercial or financial information 
for which it is demonstrated based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the information was obtained[.]" 
Gov' t Code § 552.1 lO(b). This exception to disclosure requires a specific factual or 
evidentiary showing, not conclusory or generalized allegations, that substantial competitive 
injury would likely result from release of the information at issue. Id. ; see also Open 
Records Decision No. 661 at 5 (1999). 

In advancing its arguments, we understand ZoomSystems to rely, in part, on the test 
pertaining to the applicability of the section 552(b )( 4) exemption under the federal Freedom 
of Information Act to third-party information held by a federal agency, as announced in 
National Parks & Conservation Association v. Morton , 498 F.2d 765 (D.C. Cir. 1974). The 
National Parks test provides that commercial or financial information is confidential if 
disclosure of information is likely to impair a governmental body' s ability to obtain 
necessary information in the future. National Parks, 498 F.2d at 765. Although this office 
once applied the National Parks test under the statutory predecessor to section 552.110, that 
standard was overturned by the Third Court of Appeals when it held National Parks was not 
a judicial decision within the meaning of former section 552.110. See Birnbaum v. Alliance 
of Am. Insurers, 994 S.W.2d 766 (Tex. App.- Austin 1999, pet. denied). Section 552.11 O(b) 
now expressly states the standard to be applied and requires a specific factual demonstration 
that the release of the information in question would cause the business enterprise that 
submitted the information substantial competitive harm. See ORD 661 at 5-6 (discussing 
enactment of section 552.1 lO(b) by Seventy-sixth Legislature). The ability of a 
governmental body to continue to obtain information from private parties is not a relevant 
consideration under section 552.11 O(b ). Id. Therefore, we will consider only the interest of 
ZoomSystems in the information at issue. 

ZoomSystems argues its submitted information consists of commercial information, the 
release of which would cause the company substantial competitive harm under 
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section 552.1 lO(b) of the Government Code. Upon review, we find ZoomSystems has not 
made the specific factual or evidentiary showing required by section 552.11 O(b) that release 
of any of its information would cause the company substantial competitive harm. See 
ORD 661. Therefore, none of ZoomSystem's information may be withheld under 
section 552.11 O(b ). As no other exceptions against disclosure have been raised, the city must 
release the submitted information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http: //www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

j'~/7 
Joseph Keeney 
Assistant Attorney General 
Open Records Division 

JDK/dls 

Ref: ID# 578327 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Loren Watkins 
President 
24 Hour Flowers 
P.O. Box 1545 
Burbank, California 91507 
(w/o enclosures) 

Mr. Michael Bottom 
President 
Lone Star Dreams, Inc. 
d/b/a Auntie Anne ' s 
3207 Elizabeth Anne Lane 
Round Rock, Texas 78644 
(w/o enclosures) 
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Bank of America 
Banking Network Development 
901 Main Street, 11th Floor 
Dallas, Texas 75202 
(w/o enclosures) 

Delaware North Companies 
Travel Hospitality Services 

Attn: General Manager 
3600 Presidential Blvd., Suite 201 
Austin, Texas 78719 
(w/o enclosures) 

Ms. Rebecca Kahn 
President 
Knot AnyMore, LLC 
1703 West 29th Street 
Austin, Texas 78703 
(w/o enclosures) 

MailSafe Express 
P.O. Box 3022 
Huntsville, North Carolina 28070 
(w/o enclosures) 

President 
N.J. Reagan Enterprises, Inc. 
d/b/a O'Neill ' s Catering 
367 Turkey Cove 
New Braunfels, Texas 78132 
(w/o enclosures) 

Taste Inc. d/b/aVino Volo 
Attn: General Manager 
222 Kearny Street, Suite 310 
San Francisco, California 94108 
(w/o enclosures) 

Senior Counsel 
Legal Department 
Bank of America Corporation 
101 South Tyron Street 
Charlotte, North Carolina 28255 
(w/o enclosures) 

Mr. Manny Farahani 
d/b/a FARA CAFE 
3724 Jefferson Street, Suite 210 
Austin, Texas 78731 
(w/o enclosures) 

Love Shines 
730 N .E. 29th Street 
Grand Prairie, Texas 75050 
(w/o enclosures) 

NGSI-NL, LLC 
c/o HDS Retail North America, LP 
LS Travel North America 
1011 North Frio Street 
San Antonio, Texas 78207 
(w/o enclosures) 

Senior Director of Business Development 
Smarte Carte, Inc. 
4455 White Bear Parkway 
Saint Paul , Minnesota 55110-7641 
(w/o enclosures) 

President 
Travelex Currency Services, Inc. 
29 Broadway Street 
New York, New York 10006 
(w/o enclosures) 
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Ms. Iris Ren 
Hong Xing, Inc. d/b/a Wok & Roll 
10416 Canyon Vista Way 
Austin, Texas 78726 
(w/o enclosures) 

Mr. Russ Y oshinaka 
SVP Corporate Development 
Zoom Systems 
22 Fourth Street, 16th Floor 
San Francisco, California 94103 
(w/o enclosures) 


