KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 10, 2015

Ms. Sylvia Porter

Assistant County Attorney

El Paso County Attorney’s Office

500 East San Antonio Avenue, Room 503
El Paso, Texas 79901

OR2015-18889
Dear Ms. Porter:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 578582 (File No. OP-15-276).

The El Paso County District Attorney’s Office (the “district attorney’s office™) received a
request for the Brady list or public servant list maintained by the office.! You claim the
submitted information is excepted from disclosure under sections 552.108 and 552.111 of
the Government Code and privileged under article 39.14 of the Code of Criminal Procedure.”
We have considered your arguments and reviewed the submitted information.

Initially. you seek to withhold the submitted information pursuant to article 39.14 of the
Code of Criminal Procedure. We note, however, article 39.14 governs the discovery of
information and the testimony of witnesses in criminal proceedings. See Crim. Proc. Code

'We note the district attorney’s office sought and received clarification of the request for information.
See Gov't Code § 552.222(b) (stating if information requested is unclear to governmental body or if large
amount of information has been requested. governmental body may ask requestor to clarify or narrow request,
but may not inquire into purpose for which information will be used).

*Although you also raise section 552.101 of the Government Code in conjunction with article 39.14
of the Texas Code of Criminal Procedure and Texas Rule of Civil Procedure 192.5, this office has concluded
section 552.101 does not encompass discovery privileges. See Open Records Decision No. 676 at 1-2 (2002).
Further, although you raise Texas Rule of Civil Procedure 192.5. we note the proper exception to raise when
asserting the work product privilege for information not subject to section 552.022 of the Government Code
is section 552.111 of the Government Code. /d.
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art. 39.14. Article 39.14 does not expressly make information confidential for purposes of
the Act. See Open Records Decision Nos. 658 at 4 (1998) (statutory confidentiality under
section 552.101 must be express, and confidentiality requirement will not be implied from
statutory structure), 478 at 2 (1987) (statutory confidentiality requires express language
making certain information confidential or stating that information shall not be released to
public); see also Open Records Decision No. 575 at 2 (1990) (explicitly stating discovery
privileges are not covered by statutory predecessor to section 552.101). Therefore, we
conclude the district attorney’s office may not withhold any of the submitted information
under article 39.14 of the Code of Criminal Procedure.

Section 552.108 of the Government provides, in part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(4) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution [is excepted from required public disclosure] if:

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov't Code § 552.108(a)(4), (b)(3). A governmental body claiming section 552.108(a)(4)
or (b)(3) must reasonably explain how and why this exception is applicable to the
information the governmental body seeks to withhold. See id. §§ 552.108(a)(4),
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301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the
information at issue reflects the mental impressions and legal strategies of attorneys
representing the state. You state this information is used in determining whether to call
individuals as witnesses in criminal prosecutions and in complying with a prosecutor’s
“obligations under Brady |v. Maryland|, Giglio |v. United States], and the Morton Act.”
Upon review, we agree the information at issue reflects the mental impressions or legal
reasoning of attorneys representing the state. Accordingly. we find the district attorney’s
office may withhold the submitted information under sections 552.108(a)(4)
and 552.108(b)(3) of the Government Code.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free. at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely.

Rl

Tim Neal

Assistant Attorney General
Open Records Division
TN/bhf

Ref: ID# 578582

Enc. Submitted documents

(o Requestor
(w/o enclosures)

‘As our ruling is dispositive, we need not address your remaining argument against disclosure.



