KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 28, 2015

Ms. Audra Gonzalez Welter

Attorney & Public Information Coordinator
Office of General Counsel

The University of Texas System

201 West Seventh Street

Austin, Texas 78701-2902

OR2015-20263
Dear Ms. Welter:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 580862 (OGC# 163089).

The University of Texas at Dallas (the “university™) received a request for (1) jurisdiction
agreements and interagency cooperation agreements with the Richardson Police
Department:; (2) information pertaining to the jurisdiction of the university’s police
department (the “department™); and (3) information pertaining to a university employee,
including information pertaining to a specified incident involving the employee.' You state
the university will release some information. You state the university will redact information
subject to section 552.117 of the Government Code pursuant to section 552.024(c) of the
Government Code.” We understand the university will redact certain motor vehicle record

'"'We note the university sought and received clarification of the information requested. See Gov't Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbort, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad request for public
information, the ten-day period to request an attorney general ruling is measured from the date the request is
clarified or narrowed).

*Section 552.024(c¢)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)( 1) of the Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov't Code § 552.024(c)(2). 1fa governmental body redacts such
information, it must notify the requestor in accordance with subsections 552.024(c-1) and (c¢-2). See id.
§ 552.024(c-1)-(c-2).
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information under section 552.130(c) of the Government Code and a social security number
under section 552.147(b) of the Government Code.> You claim some of the submitted
information is excepted from disclosure under sections 552.101, 552.102, 552.108.
and 552.139 of the Government Code. Additionally, you state release of some of the
submitted information may implicate the proprietary interests of -3 Communications
Corporation Headquarters (“L-3"). Accordingly. you state you notified L-3 of the request
for information and of its right to submit arguments to this office as to why the information
at issue should not be released. See Gov’t Code § 552.305(d): see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the Act
in certain circumstances). We have considered the exceptions you claim and reviewed the
submitted information, portions of which consist of representative samples.*

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any. as to why
information relating to that party should be withheld from public disclosure. See Gov't Code
§ 552.305(d)(2)(B). As of the date of this letter, we have not received comments from L.-3
explaining why the submitted information should not be released. Therefore, we have no
basis to conclude L-3 has a protected proprietary interest in the submitted information.
See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case
that information is trade secret), 542 at 3. Accordingly, the university may not withhold the
submitted information on the basis of any proprietary interest [.-3 may have in the
information.

Next, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

‘Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsections 552.130(a) without the necessity of seeking a decision from the attorney general. See
Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). Seeid. § 552.130(d), (e). Section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
requesting a decision from this office under the Act. /d § 552.147(b).

‘We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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(17) information that is also contained in a public court record]. |

Gov’t Code § 552.022(a)(17). The submitted information contains court-filed documents
that are subject to subsection 552.022(a)(17) and must be released unless they are made
confidential under the Act or other law. See id. You seek to withhold the information
subject to subsection 552.022(a)(17) under section 552.108 of the Government Code.
However, section 552.108 is a discretionary exception and does not make information
confidential under the Act. See Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at S (1999) (waiver of discretionary
exceptions). 177 at 3 (1977) (statutory predecessor to Gov't Code § 552.108 subject to
waiver). Therefore, the marked court-filed documents may not be withheld under
section 552.108 of the Government Code. As you raise no other exceptions to the disclosure
of the court-filed documents, they must be released.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation. or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’'t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must reasonably explain how and why the release of the
requested information would interfere with law enforcement. See id. §§ 552.108(a)(1).
301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the
information at issue relates to a pending criminal investigation by the department. Based on
your representation, we conclude the release of the remaining information at issue would
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14th Dist.| 1975)
(court delineates law enforcement interests that are present in active cases). writ ref'd n.r.e.
per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) is applicable to the
remaining information at issue.

However, we note, and you acknowledge, section 552.108 does not except from disclosure
basic information about an arrested person, an arrest, or a crime. Gov’'t Code § 552.108(¢).
Basic information refers to the information held to be public in Houston Chronicle. See 531

S.W.2d at 186-88: Open Records Decision No. 127 (1976) (summarizing types of
information considered to be basic information). Thus, with the exception of the information
subject to section 552.022 of the Government Code and the basic information, the university
may withhold the information you seek to withhold under section 552.108(a)(1) of the
Government Code.’

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information,
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Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information protected by other statutes.
Section 552.101 encompasses laws that make criminal history record information (“CHRI™)
confidential. CHRI generated by the National Crime Information Center (“NCIC™) or by the
Texas Crime Information Center (“TCIC™) is confidential under federal and state law.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI states
obtain from the federal government or other states. Open Records Decision No. 565
at 7 (1990). The federal regulations allow each state to follow its individual law with respect
to CHRI it generates. /Id. at 10-12. Section 411.083 of the Government Code deems
confidential CHRI the Texas Department of Public Safety (“DPS™) maintains, except DPS
may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Act of May 27, 2015, 84th Leg., R.S., ch. 1279, § 21, 2015 Tex.
Sess. Law Serv. 4327, 4337 (to be codified as an amendment to Gov't Code § 411.083).
Sections 411.083(b)(1) and 411.089(a) of the Government Code authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for criminal justice purposes. See Gov't Code
§411.089(b)(1). Section 411.083 authorizes the DPS to disseminate CHRI to “noncriminal
justice agencies authorized by . . . state statute to receive criminal history record
information[.]” /d. § 411.083(b)(2). Section 411.094 of the Government Code provides in
part:

(b) The Texas Higher Education Coordinating Board and each institution of
higher education are entitled to obtain from the [DPS] criminal history record
information maintained by the [DPS] that relates to a person who is an
applicant for a security-sensitive position at the coordinating board or
institution, as applicable.

(¢) Criminal history record information obtained under Subsection (b) may
be used only for the purpose of evaluating applicants for employment in
security-sensitive positions.

(d) Criminal history record information received under Subsection (b) may
not be released or disclosed to any person except on court order or with the
consent of the person who is the subject of the criminal history record
information.

Id. § 411.094(b)-(d). You state the university is an institution of higher education. /d.
§ 411.094(a)(1) (defining “institution of higher education™): Educ. Code § 61.003(8)
(defining “institution of higher education™). You inform us the university obtained some of
the CHRI at issue for the purpose of evaluating the employee’s application for a
security-sensitive position at the university. See Gov't Code § 411.094(a)2)
(defining “security-sensitive position™). Further, the remaining information you marked
consists of confidential CHRI generated by the TCIC. Thus. the university must withhold
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the CHRI you marked under section 552.101 in conjunction with chapter 411 of the
Government Code.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Id. § 552.102(a). The Texas Supreme Court held section 552.102(a)
excepts from disclosure the dates of birth of state employees in the payroll database of the
Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen.
of Tex., 354 S.W.3d 336 (Tex. 2010). Having carefully reviewed the information at issue,
we find the university must withhold the information you marked under section 552.102(a)
of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. [Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy.
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has found personal financial information
not relating to a financial transaction between an individual and a governmental body is
generally highly intimate or embarrassing. See Open Records Decision Nos. 523 (1989)
(common-law privacy protects credit reports, financial statements, and other personal
financial information), 373 (1983) (sources of income not related to financial transaction
between individual and governmental body protected under common-law privacy). Upon
review, we find the information the university marked satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Therefore, the university must withhold
the information it marked under section 552.101 of the Government Code in conjunction
with common-law privacy.

Section 552.139(b)(3) of the Government Code provides, “a photocopy or other copy of an
identification badge issued to an official or employee of a governmental body™ is
confidential. Gov’t Code § 552.139(b)(3). Therefore, the university must withhold the
photocopies of the identification card you marked under section 552.139(b)(3) of the
Government Code.

In summary, the university must release the marked court-filed documents pursuant to
section 552.022(a)(17) of the Government Code. With the exception of the basic
information, the university may withhold the remaining information the university seeks to
withhold under section 552.108(a)(1) of the Government Code. The university must
withhold the CHRI it marked under section 552.101 in conjunction with chapter 411 of the
Government Code, the information it marked under section 552.102(a) of the Government
Code, the information it marked under section 552.101 of the Government Code in
conjunction with common-law privacy, and the photocopies of the identification card you
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marked under section 552.139(b)(3) of the Government Code. The university must release
the remaining information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General's Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely.

Paige Tho
Assista

Open R Division

PT/bhf
Ref: ID# 580862
Enc. Submitted documents

(% Requestor
(w/o enclosures)

L-3 Communications Corporation Headquarters
600 Third Avenue

New York, New York 10016

(w/o enclosures)

“We note the requestor has a special right of access to some of the information being released in this
instance. See Gov't Code § 552.023(a) (governmental body may not deny access to person to whom
information relates, or that party’s representative, solely on grounds that information is considered confidential
by privacy principles).



