KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 9, 2015

Ms. Judy Hickman

Assistant Supervisor

Records Division

Beaumont Police Department
P.O. Box 3827

Beaumont, Texas 77704-3827

OR2015-21220

Dear Ms. Hickman:

You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 582466.

The Beaumont Police Department (the “department™) received a request for a specified
incident report. You state you have released most of the information to the requestor. You
claim the submitted information is excepted from disclosure under section 552.101 of the
Government Code. We have considered the exception you claim and reviewed the submitted
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes. The submitted information contains a Firearms Trace Summary that was provided
to the department by the National Trace Center of the Department of Justice Bureau of
Alcohol, Tobacco, Firearms and Explosives (the “ATF”). Public Law number 112-55 states,
in pertinent part,

[D]uring the current fiscal year and in each fiscal year thereafter, no funds

appropriated under [the Consolidated and Further Continuing Appropriations
Act, 2012] or any other [a]ct may be used to disclose part or all of the

Post Office Box 12548, Austin, Texas 78711-2548 « (512) 463-2100 * www.texasattorneygeneral.gov



Ms. Judy Hickman - Page 2

contents of the Firearms Trace System database maintained by the National
Trace Center of the [ATF] or any information required to be kept by licensees
pursuant to section 923(g) of title 18, United States Code, or required to be
reported pursuant to paragraphs (3) and (7) of such section, except to: (1)a
Federal, State, local, or tribal law enforcement agency, or a Federal., State, or
local prosecutor . . . unless such disclosure of such data to an[] . . . entit[y]
described in (1) . . . of this proviso would compromise the identity of any
undercover law enforcement officer or confidential informant, or interfere
with any case under investigation; and no person or entity described in
(1) ... shall knowingly and publicly disclose such data; and all such data
shall be immune from legal process, shall not be subject to subpoena or other
discovery, shall be inadmissible in evidence, and shall not be used, relied on,
or disclosed in any manner, nor shall testimony or other evidence be
permitted based on the data, in a civil action in any State[.]

Consolidated and Further Continuing Appropriations Act, 2012, Pub. L. No. 112-55, 125
Stat. 552, 609-10 (2011). We understand the Firearms Trace Summary contains content
from the Firearms Trace System database maintained by the National Trace Center. Upon
review, we find the Firearms Trace Summary is confidential under Public Law
number 112-55. See Miller v. U.S. Dep 't of Justice, 562 F. Supp. 2d 82, 111 (D.D.C. 2008)
(holding Firearms Trace Report properly withheld under Freedom of Information Act
exemption 3, which covers records that are exempt from disclosure by statute). Accordingly,
the department must withhold the Firearms Trace Summary under section 552.101 of the
Government Code in conjunction with Public Law number 112-55.

Section 552.101 of the Government Code also encompasses section 411.153 of the
Government Code, which provides, as follows:

(a) A DNA record stored in the DNA database is confidential and is not
subject to disclosure under [the Act].

(b) A person commits an offense if the person knowingly discloses to an
unauthorized recipient information in a DNA record or information related
to a DNA analysis of a sample collected under this subchapter.

(c) An offense under this section is a state jail felony.

(d) A violation under this section constitutes official misconduct.
Gov’t Code § 411.153. A “DNA record” means the results of a forensic DNA analysis
performed by a DNA laboratory. See id. § 411.141(6)-(7). “Forensic analysis™ is defined

as “a medical, chemical, toxicologic, ballistic, or other expert examination or test performed
on physical evidence, including DNA evidence, for the purpose of determining the
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connection of the evidence to a criminal action.” See Crim. Proc. Code art. 38.35(4); see
also Gov’'t Code § 411.141(10) (providing that “forensic analysis™ has meaning assigned by
article 38.35). A “DNA database” means “one or more databases that contain forensic DNA
records maintained by the director of [the Department of Public Safety (“DPS™)].” Gov’t
Code § 411.141(5); see id. § 411.001(3).

The director of DPS is required to establish certain procedures for DNA laboratories. See
id. §§ 411.142(h) (requiring director establish standards for DNA analysis), .144(a).
Section 411.144 of the Government Code provides that a DNA laboratory conducting a
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G
and the rules adopted under subchapter G. See id. § 411.144(d); 37 T.A.C. §§ 28.81. .82
(describing minimum standards by which forensic DNA laboratory must abide); see also
Gov't Code § 411.147(b). The director of DPS may release a DNA record in certain
instances, including to a criminal justice agency for criminal justice or law enforcement
purposes. See Gov’t Code § 411.147(c).

Upon review, we find the information we have marked consists of records relating to DNA
analyses of samples that appear to have been collected under subchapter G of chapter 411
of the Government Code. We note this information is contained in records of a criminal
investigation and appears to be the result of forensic DNA analyses performed by a DNA
laboratory in accordance with DPS regulations. Therefore, the department must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with section 411.153 of the Government Code. However, we find none of the
remaining information constitutes DNA records relating to DNA analyses of samples
collected under subchapter G of chapter 411 of the Government Code. Accordingly. the
department may not withhold the remaining information under section 552.101 of the
Government Code on the basis of section 411.153 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
Under the common-law right of privacy, an individual has a right to be free from the
publicizing of private affairs in which the public has no legitimate concern. /d. at 682. In
considering whether a public citizen’s date of birth is private, the Third Court of Appeals
looked to the supreme court’s rationale in 7exas Comptroller of Public Accounts v. Attorney
General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas,
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet.
denied) (mem. op.). The supreme court concluded public employees’ dates of birth are
private under section 552.102 of the Government Code because the employees’ privacy
interest substantially outweighed the negligible public interest in disclosure.! Texas
Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals

'Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’'t Code § 552.102(a).
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concluded the privacy rights of public employees apply equally to public citizens, and thus,
public citizens’ dates of birth are also protected by common-law privacy pursuant to
section 552.101. City of Dallas, 2015 WL 3394061, at *3. Thus, the department must
withhold the public citizen’s date of birth in the remaining information under
section 552.101 of the Government Code in conjunction with common-law privacy.

In summary, the department must withhold the Firearms Trace Summary under
section 552.101 of the Government Code in conjunction with Public Law number 112-55.
The department must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with section 411.153 of the Government Code. The
department must withhold the public citizen’s date of birth in the remaining information
under section 552.101 of the Government Code in conjunction with common-law privacy.
The department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

\ \
( ‘““u.._ = l'-.l '\_I'!I hI_""*—.‘.__ .-
Meredlth L Coffman”

Assistant Attorney General
Open Records Division
MLC/dls

Ref: ID# 582466
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