KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 20. 2015

Mr. David V. Overcash

Counsel for the City of Anna
Wolfe, Tidwell & McCoy, L.L.P.
2591 Dallas Parkway, Suite 205
Frisco, Texas 75034

OR2015-22026
Dear Mr. Overcash:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 583889 (C03029PIR20150724-01).

The City of Anna (the “city™), which you represent, received a request for specified police
and crash reports pertaining to a specified accident. You state you have released some
information. You claim portions of the submitted information are excepted from disclosure
under sections 552.101, 552.108, 552.111, 552.130, and 552.147 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov't
Code § 552.101. Section 552.101 encompasses information subject to chapter 550 of the
Transportation Code. Section 550.065 applies only to a written report of an accident
required under section 550.061, 550.062, or 601.004. Act of June 1, 2015. 84th Leg.. R.S..
ch. 936. § 1. 2015 Tex. Sess. Law Serv. 3256 (Vernon) (to be codified at Transp. Code
§ 550.065(a)(1)). Chapter 550 requires the creation of a written report when the accident
resulted in injury to or the death of a person or damage to the property of any person to the
apparent extent of $1.000 or more. Transp. Code §§ 550.061 (operator’s accident
report), .062 (officer’s accident report). An accident report is privileged and for the
confidential use of the Texas Department of Transportation or a local governmental agency
of Texas that has use for the information for accident prevention purposes. Id. § 550.065(b).
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However, a governmental entity may release an accident report in accordance with
subsections (¢) and (¢-1). ActofJune 1.2015, 84th Leg., R.S..ch. 936, § 1.2015 Tex. Sess.
Law Serv. 3256, 3256-57 (Vernon) (to be codified at Transp. Code § 550.065(c). (¢-1)).
Section 550.065(¢) provides a governmental entity shall release an accident report to a person
or entity listed under this subsection. /d. § 550.065(c).

In this instance, the requestor is not a person listed under section 550.065(c). Thus. the
submitted accident report is confidential under section 550.065(b) and the city must withhold
it under section 552.101 of the Government Code. However, section 550.065(c-1) requires
the city to create a redacted accident report that may be requested by any person. Jd.
§ 550.065(c-1). The redacted accident report may not include the information listed in
subsection ()(2). Id. Therefore, the requestor has a right of access to the redacted accident
report. Although you raise section 552.101 of the Government Code in conjunction with
common-law privacy for a portion of the information at issue, we note a statutory right of
access prevails over the common law. See Center Point Energy Houston Elec. LLC v. Harris
County Toll Road. 436 F.3d 541, 544 (5th Cir. 2006) (common law controls only where there
is no conflicting or controlling statutory law). Accordingly. no portion of the redacted
accident report may be withheld under section 552.101 of the Government Code on the basis
of common-law privacy.

You also assert portions of the accident report are confidential under section 552.130 of the
Government Code. Section 552.130 excepts from disclosure information relating to a motor
vehicle operator’s license, driver’s license, motor vehicle title, or registration issued by an
agency of this state or another state or country. See Gov't Code § 552.130(a)(1)-(2). We
note a statutory right of access generally prevails over the Act’s general exceptions to
disclosure. See Open Record Decision Nos. 613 at 4 (1993) (exceptions in Act cannot
impinge on statutory right of access to information), 451 (1986) (specific statutory right of
access provisions overcome general exception to disclosure under the Act). However.
because section 552.130 has its own access provisions, we conclude section 552.130 is not
a general exception under the Act. Thus, we must address the conflict between the
confidentiality provided under section 552.130 of the Government Code and the right of
access provided under section 550.065(c-1) of the Transportation Code for the redacted
accident report. Where information falls within both a general and a specific provision of
law, the specific provision prevails over the general. See Horizon/CMS Healthcare Corp.
v. Auld, 34 S.W.3d 887, 901 (Tex. 2000) (“more specific statute controls over the more
general™): Cuellar v. State, 521 S.W.2d 211 (Tex. Crim. App. 1975) (under well-established
rule of statutory construction, specific statutory provisions prevail over general ones).
Section 550.065(c) specifically provides access only to accident reports of the type at issue,
while section 552.130 generally excepts motor vehicle record information maintained in
any context. Thus, we conclude the access to accident reports provided under
section 550.065(c-1) is more specific than the general confidentiality provided under
section 552.130. Accordingly. the city may not withhold any portion of the redacted accident
report under section 552.130 and it must be released under section 550.065(c-1).



Mr. David V. Overcash - Page 3

Next, we address your arguments for the remaining information. Section 552.108(a)(1) of
the Government Code excepts from disclosure “[ijnformation held by a law
enforcement agency or prosecutor that deals with the detection, investigation, or prosecution
of crime . . . if . . . release of the information would interfere with the detection.
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108(a)(1) must reasonably explain how and why
the release of the requested information would interfere with law enforcement. See id.
§§552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977).
You state, and provide documentation showing, the information you marked under
section 552.108(a)(1) relates to a pending criminal investigation. Based upon this
representation, we conclude the release of the information you marked would interfere with
the detection. investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v.
City of Houston, 531 S.W.2d 177, 186-87 (Tex. Civ. App.—Houston [14th Dist.] 1975)
(court delineates law enforcement interests that are present in active cases), writ ref'd n.r.e.
per curiam, 536 S.W.2d 559, 560-61 (Tex. 1976). Thus, section 552.108(a)(1) is applicable
to the information you marked. Accordingly, the city may withhold the information you
marked under section 552.108(a)(1) of the Government Code.

Section 552.111 of the Government Code excepts from disclosure “[a|n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. Section 552.111 encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. Clity
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.):
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Depariment of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations. opinions, and other material reflecting the policymaking processes
of the governmental body. ORD 615 at 5: see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351, 364 (Tex. 2000): Arlington Indep. Sch. Dist. v. Texas Altorney
Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.). A governmental body’s
policymaking functions do include administrative and personnel matters of broad scope that
affect the governmental body’s policy mission. See Open Records Decision No. 631
at 3 (1995). However, a governmental body’s policymaking functions do not encompass
routine internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. ORD 615
at 5-6: see also Dallas Morning News, 22 S.W.3d at 364 (section 552.111 not applicable to
personnel-related communications that did not involve policymaking).  Further.
section 552.111 does not generally except from disclosure facts and written observations of
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facts and events that are severable from advice. opinions, and recommendations. Arlington
Indep. Sch. Dist.. 37 S.W.3d at 157: ORD 615 at 5. But, if factual information is so
inextricably intertwined with material involving advice, opinion, or recommendation as to
make severance of the factual data impractical, the factual information also may be withheld
under section 552.111. See Open Records Decision No. 313 at 3 (1982).

This office also has concluded a preliminary draft of a document that has been or is intended
for public release in its final form necessarily represents the drafter’s advice. opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus.
section 552.111 encompasses the entire contents, including comments, underlining.
deletions, and proofreading marks. ot a preliminary draft of a policymaking document that
will be released to the public in its final form. See id. at 2.

You assert the remaining information you have marked within Exhibit 2, a draft of a police
report, consists of advice, opinions, and recommendations of the city. As previously stated.
the deliberative process privilege only excepts communications pertaining to administrative
and personnel matters of a broad scope that affect a governmental body’s policy mission.
See ORD 631 at 3. Upon review, we find the information at issue is not a policymaking
document and is purely factual in nature. Therefore, you have failed to demonstrate the
deliberative process privilege applies to the remaining information at issue. Accordingly, the
city may not withhold the remaining information at issue in Exhibit 2 under section 552.111
of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668. 685 (Tex. 1976). Under the common-law right
of privacy, an individual has a right to be free from the publicizing of private affairs in which
the public has no legitimate concern. /d. at 682. In considering whether a public citizen’s
date of birth is private, the Third Court of Appeals looked to the supreme court’s rationale
in Texas Comptroller of Public Accounts v. Attorney General of Texas, 354 S.W.3d 336
(Tex. 2010). Paxtonv. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex.
App.—Austin May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public
employees’ dates of birth are private under section 552.102 of the Government Code because
the employees” privacy interest substantially outweighed the negligible public interest in
disclosure.' Texas Compiroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the
court of appeals concluded the privacy rights of public employees apply equally to public
citizens, and thus, public citizens’ dates of birth are also protected by common-law privacy
pursuant to section 552.101. City of Dallas.2015 WL 3394061, at *3. Additionally. because

'Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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privacy is a personal right that lapses at death, the common-law right to privacy does not
encompass information that relates only to a deceased individual. See Moore v. Charles B.
Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writref"d
n.r.e.): Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death).
Therefore, information relating to a deceased individual may not be withheld on common-
law privacy grounds. Accordingly, the city must withhold the dates of birth we have marked
under section 552.101 of the Government Code in conjunction with common-law privacy.
However, we find the remaining date of birth pertains to a deceased individual. Accordingly,
the city may not withhold the remaining date of birth under section 552.101 of the
Government Code in conjunction with common-law privacy.

As noted above, section 552.130 of the Government Code provides information relating to
a motor vehicle operator’s license. driver’s license. motor vehicle title or registration, or
personal identification document issued by an agency of this state or another state or country
is excepted from public release. See Gov’t Code § 552.130(a). We note the purpose of
section 552.130 is to protect the privacy interests of individuals. Because the right of privacy
lapses at death, driver’s license information that pertains solely to deceased individuals may
not be withheld under section 552.130. See Moore, 589 S.W.2d at 491; ORD 272. We note
a portion of the remaining information you have marked pertains to a deceased individual.
Thus, this information may not be withheld under section 552.130. Accordingly. the city
must withhold the motor vehicle record information we have marked under section 552.130
of the Government Code.

Section 552.147(a) of the Government Code excepts the social security number of a living
individual from public disclosure. Gov’t Code § 552.147(a). We note a social security
number that pertains solely to a deceased individual may not be withheld under
section 552.147. See id. Accordingly, the city may withhold the social security numbers we
marked under section 552.147 of the Government Code. The city may not withhold the
remaining information you marked under section 552.147.

In summary, the city must release the redacted accident report to the requestor pursuant to
section 550.065(c-1). The city may withhold the information you marked under
section 552.108(a)(1) of the Government Code. The city must withhold the dates of birth
we have marked under section 552.101 of the Government Code in conjunction with
common-law privacy. The city must withhold the motor vehicle record information we have
marked under section 552,130 of the Government Code. The city may withhold the social
security numbers we marked under section 552.147 of the Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneyvgeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Cole Hutchison

Assistant Attorney General
Open Records Division
CH/som

Ref: ID# 583889

Enc. Submitted documents

c: Requestor
(w/o enclosures)



