
KEN PAXTON 
A·noRNEY GENERAL OF T EXAS 

October 20, 20 l 5 

Ms. Tamma WilJis 
McLennan County Sheriffs Office 
901 Washington A venue 
Waco. Texas 76701 

Dear Ms. Willis: 

OR2015-22029 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Information Act (the "Acf'), chapter 552 of the Government Code. Your request was 
assigned ID# 584200. 

The McLennan County She1iff' s Office (the .. sheriffs office'") received a request for 
information related to a speci fied incident, a specified pol ice dog, and a named sheriff's 
office employee. You indicate the sheriff's office has no informat ion responsive to a portion 
of the request.' You claim the submitted information is excepted from disclosure under 
section 552. 103 of the Government Code. We have considered the exception you claim and 
reviewed the submitted information. 

lnitially, we note some of the submitted information. which we have marked. is not 
responsive to the instant request because it was created after the sheriff's office received the 
request for information. This rul ing does not address the public availabi lity of any 
information that is not responsive to the request and the sheriff's office is not required to 
release such information in response to this request. 

1The Act does not require a governmental body to release infom1ation that did not exist when a request 
for infonnation was received or to prepare new information in response to a request. See £con. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.- San Antonio 1978, writ dism'd); Open 
Records Decision Nos. 605 at 2 ( 1992), 452 at 3 ( 1986), 362 at 2 ( 1983 ). 
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Next we note some of the submitted information is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories ofinformation are public information and not excepted 
from required disclosure unless made confidential under this chapter or other law: 

(1) a completed repo1t, audit, evaluation, or investigation made of for. or by 
a governmental body, except as provided by Section 552. l 08[.] 

Gov' t Code § 552.022(a)(1 ). The submitted information includes completed reports and 
evaluations and a completed investigation subject to section 552.022(a)( 1 ). The sheriffs 
oflice must release this inforniation unless it is excepted from disclosure under 
section 552.108 of the Government Code or is made confidential under the Act or other law. 
You seek to withhold this information under section 552.103 of the Government Code. 
However, section 552.103 is a discretionary exception and does not make information 
confidential under the Act. See Dalias Area Rapid Transil v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.- Dallas 1999, no pet.) (governmental body may waive 
Gov ' t Code § 552.103): see also Open Records Decision Nos. 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). 
Therefore, the sheriffs office may not withhold the information subject to section 552.022, 
which we have marked, under section 552.103 of the Government Code. However, we note 
the information at issue contains information subject to sections 552.101 , 552.102, 552.117. 
552.11 75, and 552.1 30 of the Government Code.2 As these sections can make information 
confidential under the Act, we will address their applicability to the information at issue. We 
will also address your argument under section 552.1 03 for the information not subject to 
section 552.022. 

Section 552. 101 oftbe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."' Gov' t 
Code § 552. l 0 l. This exception encompasses information made confidential by other 
statutes, including section 261.201 of the Family Code, which provides: 

(a) (T]he following information is confidential , is not subject to public 
release under [the Act], and may be disclosed only fo r purposes consistent 
with [the Family Code] and applicable federal or state law or under rules 
adopted by an investigating agency: 

~The Office of the Attorney Genera I will raise mandatory exceptions on behalfofa governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 ( 1987), 480 (I 987), 470 
( 1987). 
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( 1) a report of alleged or suspected abuse or neglect made under 
[chapter 261 of the Family Code] and the identity of the person 
making the report: and 

(2) except as otherwise provided in this section, the files, reports, 
records. communications. audiotapes, videotapes. and working papers 
used or developed in an investigation under [chapter 261 of the 
Fan1ily Code] or in providing services as a result of an investigation. 

(k) Notwithstanding Subsection (a), an investigating agency, other than the 
[Texas Department of Family and Protective Services] or the Texas Juvenile 
Justice Depaitment, on request, shall provide to the parent, managing 
conservator, or other legal representative of a child who is the subject of 
reported abuse or neglect, or to the child if the child is at least 18 years of 
age, information concerning the reported abuse or neglect that would 
otherwise be confidential under this section. The investigating agency sball 
withhold information under this subsection if the parent, managing 
conservator. or other legal representative of the child requesting the 
information is alleged to have committed the abuse or neglect. 

(l) Before a chi ld or a parent, managing conservator. or other legal 
representative of a child may inspect or copy a record or file concerning the 
child under Subsection (k), the custodian of the record or file must redact: 

(2) any info1mation that is excepted from required disclosure under 
[the Act], or other law[.] 

Fam. Code§ 261.201(a). (1)(2); Act ofMay 29. 2015. 84th Leg .. R.S., ch. 734. § 82. 2015 
Tex. Sess. Law Serv. 2218, 2244 (Vemon)(to be codified at Fam. Code§ 261.201 (k)). We 
find some of the information at issue, which we have marked, was used or developed in an 
investigation of alleged or suspected child abuse or neglect under chapter 261 of the Farni ly 
Code. See Act of May 21, 2015, 84th Leg., R.S .. ch. 432, §§ 1 2015 Tex. Sess. Law 
Serv. 1686, 1686-87 (to be codified as an amendment to Fam. Code§ 261.001 (4)) (defining 
"neglect'' for purposes of chapter 261 of the Family Code); Act of June I. 2015. 84th Leg., 
R.S., ch. 1273, § 4, 2015 Tex. Sess. Law Serv. 431o.4312 (to be codified as an amendment 
to Fam. Code§ 261.001(1)) (defining '·abuse" for purposes of chapter 261 of the Family 
Code); see also Fam. Code 101.003(a) (defining ·'child" for purposes of section 261.201 of 
the Family Code). Accordingly, this information is subject to section 261.201 of the Family 
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Code. However, we note the requester is the authorized representative of a parent of the 
chiJd victim of the alleged or suspected child abuse or neglect and that parent is not alleged 
to have committed the abuse or neglect. Therefore, pursuant to section 261.20 l (k) of the 
Family Code, the information at issue may not be withheld from the requester under 
section 552. l 0 l of the Government Code on the basis of section 26 1.20 I (a). See Act of 
May 29, 2015, 84th Leg., R.S., ch. 734, § 82. 2015 Tex. Sess. Law Serv. 2218, 2244 
(V emon). Nonethe less. section 261.201 (I )(2) provides that any information excepted from 
disclosure under the Act or other law must be withheld. See Fam. Code § 261.201 (1)(2). 
Thus, we will consider whether this information is otherwise excepted from disclosure under 
the Act. 

Section 552.102(a) of the Government Code excepts from disclosure '·information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy[.]" Gov ' t Code § 552. l 02(a). The Texas Supreme Com1 held 
section 552. l 02(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. AllorneyGen. ofTex .. 354 S.W.3d 336 (Tex. 2010). Accord ingly. the sheriffs office must 
with11old the information we have marked under section 552.102(a) ofthe Government Code. 

Section 552. l l 7(a)(2) of the Government Code excepts from pubJic disclosure the home 
address, home telephone number, emergencycontactinfonnation, and social security number 
of a peace officer, as well as infonnation that reveals whether the peace officer has fam ily 
members, regardless of whether the peace officer complies with sections 552.024 
and 552.1175 of the Government Code. See Gov' t Code § 552. I l 7(a)(2). Therefore, the 
sheriffs office must withhold the information we have marked under section 552. l 17(a)(2) 
of the Government Code. 

Section 552.1175 protects the home address, home telephone number, emergency contact 
information, date of birth, social security number. and fam ily member informat ion of certain 
individuals when that information is held by a governmental body in a non-employment 
capacity and the individual e lects to keep the information confidential. Id. § 552.1 175. 
Section 552.11 75 applies, in part, to "peace officers as defined by Article 2. 12, Code of 
Criminal Procedure[.]" Id§ 552.l 175(a)(l). Some of the remaining information at issue 
pertains to a peace officer and is he ld by the sheriff's office in a non-employment capacity. 
Thus, if the officer elects to restrict access to his information in accordance with 
section 552. l l 75(b), then the sheriffs office must withhold the information we marked 
under section 552.1175 of the Government Code. However. if no election is made, then the 
sheriff's office may not withhold this infonnation under section 552.1175 of the Government 
Code. 

Section 552. l 01 of the Government Code also encompasses the doctrine of common-law 
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
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Under the common-law right of privacy, an individual has a right to be free from the 
publicizing of private affairs in which the public has no legitimate concern. Id. at 682. In 
considering whether a public citizen· s date of birth is private, the Third Court of Appeals 
looked to the supreme court's rationale in Texas Comptroller o.f Public Accounts v. Aflorney 
General o.f Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas. 
No. 03-13-00546-CV. 20 15 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. 
denied) (mem. op.). The supreme court concluded public employees' dates of birth are 
private under section 552. l 02 of the Government Code because the employees· privacy 
interest substan6ally outweighed the negligible public interest in disclosure.3 Texas 
Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals 
concluded the privacy rights of public employees apply equally to public citizens, and thus. 
public citizens' dates of birth are also protected by common-law privacy pursuant to 
section 552.10 I. City of Dallas, 2015 WL 3394061 , at *3. As previously noted, in this 
instance, the requester is the authorized representative of a parent of the child victim. Thus, 
he has a right of access to his client's and his client's child's dates of birth under 
section 552.023 of the Government Code. See Gov't Code§ 552.023(a) (person or person ·s 
authorized representative has special right of access. beyond right of general public. to 
information held by governmental body that relates to person and is protected from public 
disclosure by laws intended to protect person's privacy interests): Open Records Decision 
No. 481 at 4 ( 1987) (privacy theories not implicated when individual requests information 
concerning himself). Nevertheless, the sheriff's office must withhold the date of birth we 
have marked under section 552.lO J of the Government Code in conjunction with common
law privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration. or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov' t Code § 552. l 30(a). The sheriffs office must 
withhold the motor vehicle record information we have marked under section 552.130 of the 
Government Code. 

We now turn to the information not subject to section 552.022. Section 552.103 of the 
Government Code provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

' Section 552. I 02(a) excepts from disclosure " information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov 't Code § 552.102(a). 
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(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only i fthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a). (c). The governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that ( 1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found. , 958 S.W.2d 479, 481 (Tex. App.- Austin 1997, orig. proceeding); 
Heardv. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.- Houston [1st Dist.] 1984. 
writ refd n.r.e.): Open Records Decision No. 551 at 4 (1990). The governmental body must 
meet both prongs of this test for information to be excepted from disclosure under 
section 552.103(a). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To establish litigation 
is reasonably anticipated, a governmental body must provide this office "concrete evidence 
showing that the claim that litigation may ensue is more than mere conjecture:· Id. In Open 
Records Decision No. 638 ( 1996), this office stated a governmental body has met its burden 
of showing litigation is reasonably anticipated by representing it received a notice-of-claim 
letter that is in compliance with the Texas Tort Claims Act ('"TTCA"), chapter 101 of the 
Civil Practices and Remedies Code. 

You state the sheriffs office received a notice-of-claim letter prior to receiving the request 
for infom1ation. However, you do not affirmatively represent to this office the claim letter 
is in compliance with the TfCA. Therefore, we wiJl only consider the claim letter as a factor 
in determining whether the sheriff's office reasonably anticipated litigation when it received 
the request for information. Based on your representations, our review of the submitted 
documents, and the totality of circumstances, we find you have demonstrated the sheriff's 
office reasonably anticipated I itigation when it received the request for information. We also 
find you have established the information not subject to section 552.022 is related to the 
anticipated litigation for purposes of section 552.103(a). Therefore, the sheriffs office may 
withhold the information not subject to section 552.022 under section 552.103(a) of the 
Government Code. 

However, we note that, once the information has been obtained by all parties to the 
anticipated litigation, no section 552.103(a) interest exists with respect to that information. 
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Open Records Decision No. 349 at 2 (1982). We also note the applicability of 
section 552. 103(a) ends when the litigation has concluded. Attorney General Opinion 
MW-575 at 2 ( 1982); Open Records Decision Nos. 350 at 3 (1982), 349 at 2. 

Some of the remaining information be protected by copyright. A custodian of pub I ic records 
must comply with the copyright Jaw and is not required to furnish copies ofrecords that are 
copyrighted. Open Records Decision No. 180 at 3 ( 1977). A governmental body must allow 
inspection of copyrighted materials unless an exception applies to the information. Id.: see 
Open Records Decision No. 109 (1975). rf a member of the public wishes to make copies 
of copyrighted materials, the person must do so unassisted by the governmental body. In 
making copies, the member of the public assumes the duty of compliance with the copyright 
law and the risk of a copyright infringement suit. 

In summary, the she1iff's office must withhold the information we have marked under 
section 552.102(a) of the Government Code. The sheriff s office must withhold the 
information we have marked under section 552. 117(a)(2) of the Government Code. If the 
officer elects to restrict access to his information in accordance with section 552. l l 75(b), 
then the sheriffs office must withhold the information we marked under section 552. 11 75 
of the Government Code. However, if no election is made, then the sheriffs office may not 
withhold this information under section 552.1175 of the Government Code. The sheriff's 
office must withhold the date of birth we have marked under section 552. 10 l of the 
Government Code in conjunction with common-law privacy. The sheriffs office must 
withhold the motor vehicle record information we have marked under section 552.130 of the 
Government Code. The sheriff' s office may withhold the information not subject to 
section 552.022 under section 552.103(a) of the Government Code. The remaining 
information must be released; however, any information subject to copyright may only be 
released in accordance with copyright law:1 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be re lied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requester. For more information concerning those rights 
and responsibilities, please visit our website at hllp://www.texasattorncygeneral.gov/opcn/ 

4We note the information being released contains social security numbers. Section 552. I 47(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. We further note 
the requestor has a special right of access to some of the information being released pursuant to section 
26 1.20 l(k) of the Family Code. See Act of May 29, 20 15, 84th Leg., R.S., ch. 734, § 82, 20 15 Tex. Sess. Law 
Serv. 2218, 2244 (Vernon). Accordingly, if the sheriff's office receives another request for this information 
from a different requestor, then the sheriffs office should again seek a decision from this office. 
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orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General. toll free, at (888) 672-6787. 

BB/akg 

Ref: ID# 584200 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


