
KEN PAXTON 
ATIORNEY GENERAL OF TEXAS 

October 21 , 2015 

Mr. Ronn P. Garcia 
Counsel for the Region 17 Education Service Center 
Underwood Attorneys at Law 
P.O. Box 16197 
Lubbock, Texas79490 

Dear Mr. Garcia: 

0R2015-22080 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 584000. 

The Region 17 Education Service Center (the "center"), which you represent, received a 
request for the recaps of submissions for a specified bid. Although the center takes no 
position as to whether the submitted information is excepted under the Act, it states release 
of the submitted information may implicate the proprietary interests of third parties. 1 

Accordingly, the center states, and provides documentation showing, it notified the third 
parties of the request for information and of their right to submit arguments to this office as 
to why the submitted information should not be released. See Gov't Code § 552.305(d); 
see also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 

1The center notified the following third parties: Advances Pierre Foods; Alpha Foods Company; 
American Foods Group; Basic American Foods; Best Express Foods; Bongard Creameries; Bosco ' s Pizza Co. ; 
Brookwood Farms Inc. ; Cargill Kitchen Solutions; Cargill Meat Solutions; Cavendish Farms, Inc.; Con Agra 
Foods Gilardi; Dave' s Baking; ES Foods; Foster Poultry Farms; Fresh Innovations of CA; Giorgio Foods, Inc.; 
Goodman Foods Products d/b/a Don Lee Farms; High Liner Foods (USA), Inc .; Horizon Snack Foods; Idahoan 
Foods, LLC; Integrated Food Service; J & J Snack Foods Corp. ; J.R. Simplot; Jennie-0 Turkey Store; JM 
Smucker Company; JSB Industries Inc.; JTM Food Group; Lamb Weston; Land O'Lakes, Inc.; M.C.I. Foods, 
lnc./Los Cabos Mexican Foods; Maid-Rite Specialty Foods, LLC; McCain Foods USA ; Michael Foods, Inc .; 
Mrs. Clark' s Foods; Nardone Brothers Pizza; National Food Group; Pilgrim 's Pride Corp.; Red Gold, LLC; 
Rich Chicks; Rich Production Corp. ; Rodriguez Foods LTD; S.A. Piazza; Schwan ' s Food Service; Tabatchnick 
Fine Foods, Inc. ; Tasty Brands; Trident Seafoods; Tyson Foods, Inc.; Uno Foods, Inc.; Wawona Frozen Foods; 
Out of the Shell , LLC d/b/a Ling' s; and Asian Food Solutions. 
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permits governmental body to rely on interested third party to raise and explain applicability 
of exception in the Act in certain circumstances). We have received comments from Best 
Express Foods ("Best Express"); Giorgio Foods, Inc. ("Giorgio"); Michael Foods, Inc. 
("Michael"); National Food Group ("National"); Pilgrim's Pride Corporation ("Pilgrim' s"); 
and Tyson Foods, Inc. ("Tyson"). We have considered the submitted arguments and 
reviewed the submitted information. 

Initially, we note Giorgio objects to the disclosure of information the center has not 
submitted to this office for review. This ruling does not address information that was not 
submitted by the center and is limited to the information submitted as responsive by the 
center. See Gov't Code§ 552.301(e)(l)(D) (governmental body requesting decision from 
Attorney General must submit copy of specific information requested). 

An interested third party is allowed ten business days after the date of its receipt of the 
governmental body' s notice under section 552.305(d) to submit its reasons, if any, as to why 
information relating to that party should be withheld from public disclosure. See id. 
§ 552.305(d)(2)(B). As of the date of this letter, we have only received comments from Best 
Express, Giorgio, Michael, National, Pilgrim' s, and Tyson explaining why the submitted 
information should not be released. Therefore, we have no basis to conclude any of the 
remaining third parties has a protected proprietary interest in the submitted information. 
See id. § 552.11 O; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of 
commercial or financial information, party must show by specific factual evidence, not 
conclusory or generalized allegations, release of requested information would cause that 
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case 
information is trade secret), 542 at 3. Accordingly, the center may not withhold the 
submitted information on the basis of any proprietary interest the remaining third parties may 
have in the information. 

Section 552.104(a) of the Government Code excepts from disclosure "information that, if 
released, would give advantage to a competitor or bidder." Gov' t Code § 552.104(a). A 
private third party may invoke this exception. Boeing Co. v. Paxton , 466 S.W.3d 831 
(Tex. 2015). The "test under section 552.104 is whether knowing another bidder' s [or 
competitor' s information] would be an advantage, not whether it would be a decisive 
advantage." Id. at 841. Michael and Pilgrim's state they have competitors. In addition, 
Michael and Pilgrim' s state the release of their information at issue would give competitors 
an advantage. After review of the information at issue and consideration of the arguments, 
we find Michael and Pilgrim' s have established the release of the information at issue would 
give advantage to a competitor or bidder. Thus, we conclude the center may withhold the 
pricing information Michael's has indicated and Pilgrim's information under 
section 552.104(a).2 

2 As our ruling is dispositive, we need not address Michael and Pilgrim 's remaining arguments against 
disclosure of thi s information. 
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Best Express, Giorgio, National, and Tyson state their information is excepted from 
disclosure under section 552.110 of the Government Code. Section 552.110 protects (1) 
trade secrets and (2) commercial or financial information the disclosure of which would 
cause substantial competitive harm to the person from whom the information was obtained. 
See Gov't Code§ 552.1 lO(a)-(b). Section 552.1 lO(a) protects trade secrets obtained from 
a person and privileged or confidential by statute or judicial decision. Id. § 552.11 O(a). The 
Texas Supreme Court has adopted the definition of trade secret from section 757 of the 
Restatement of Torts, which holds a trade secret to be: 

any formula, pattern, device or compilation of information which is used in 
one' s business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business ... in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation of the business ... . It may ... relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines , 314 
S.W.2d 776 (Tex. 1958). In determining whether particular information constitutes a trade 
secret, this office considers the Restatement's definition of trade secret as well as the 
Restatement ' s list of six trade secret factors. 3 RESTATEMENT OF TORTS § 757 cmt. b. This 
office must accept a claim information subject to the Act is excepted as a trade secret if a 
primafacie case for the exception is made and no argument is submitted that rebuts the claim 
as a matter oflaw. See ORD 552 at 5. However, we cannot conclude section 552.11 O(a) is 
applicable unless it has been shown the information meets the definition of a trade secret and 
the necessary factors have been demonstrated to establish a trade secret claim. Open Records 

3The Restatement of Torts lists the following six factors as indicia of whether infonnation constitutes 
a trade secret: 

(1) the extent to which the information is known outside of [the company] ; 
(2) the extent to which it is known by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the infonnation; 
(4) the value of the information to [the company] and [its] competitors; 
(5) the amount of effort or money expended by [the company] in developing the information; 
(6) the ease or difficulty with which the information could be properly acquired or duplicated 
by others. 

RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
( 1982), 255 at 2 ( 1980). 
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Decision No. 402 (1983). We note pricing information pertaining to a particular contract is 
generally not a trade secret because it is "simply information as to single or ephemeral events 
in the conduct of the business," rather than "a process or device for continuous use in the 
operation of the business." RESTATEMENT OF TORTS§ 757 cmt. b; see also Huffines, 314 
S. W.2d at 776; Open Records Decision Nos. 255 (1980), 232 (1979), 217 (1978). 

Section 552.11 O(b) protects " [ c ]ommercial or financial information for which 1t is 
demonstrated based on specific factual evidence disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov ' t Code 
§ 552.11 O(b ). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, substantial competitive injury would likely result 
from release of the information at issue. Id.; see also ORD 661 at 5. 

Best Express, Giorgio, National , and Tyson argue their information consists of commercial 
information, the release of which would cause the companies substantial competitive harm 
under section 552.11 O(b) of the Government Code. We note this office considers the prices 
charged in government contract awards to be a matter of strong public interest; thus, the 
pricing information of a winning bidder is generally not excepted under section 552.11 O(b ). 
See Open Records Decision No. 514 ( 1988) (public has interest in knowing prices charged 
by government contractors). See generally Dep' t of Justice Guide to the Freedom of 
Information Act 344-345 (2009) (federal cases applying analogous Freedom oflnformation 
Act reasoning that disclosure of prices charged government is a cost of doing business with 
government). Upon review, we find, with the exception of their winning bids, Giorgio, 
National, and Tyson have demonstrated their pricing information constitutes commercial or 
financial information, the release of which would cause substantial competitive injury. 
Accordingly, with the exception of their winning bids, the center must withhold the pricing 
information of Giorgio, National , and Tyson under section 552.11 O(b) of the Government 
Code. However, we find Best Express, Giorgio, National, and Tyson have not made the 
specific factual or evidentiary showing required by section 552.11 O(b) that release of any of 
the remaining information would cause their companies substantial competitive harm. 
See ORD 661 . Therefore, the center may not withhold any of the remaining information 
under section 552.1 lO(b). 

Best Express, Giorgio, National, and Tyson argue their remaining information constitutes 
trade secrets. Upon review, we find Best Express, Giorgio, National, and Tyson have failed 
to establish a prima facie case any of their remaining information meets the definition of a 
trade secret, nor have they demonstrated the necessary factors to establish a trade secret claim 
for the information at issue. See ORD 402. Therefore, the center may not withhold any of 
the remaining information under section 552.11 O(a). 

In summary, the center may withhold the pricing information Michael ' s has indicated and 
Pilgrim' s information under section 552.104(a) of the Government Code. With the 
exception of their winning bids, the center must withhold the pricing information of Giorgio, 
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National, and Tyson under section 552.1 lO(b) of the Government Code. The center must 
release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygenera l.gov/open/ 
orl ruling info.shtml , or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

David L. Wheelus 
Assistant Attorney General 
Open Records Division 

DLW/bhf 

Ref: ID# 584000 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Sherri Flynn 
Advances Pierre Foods 
9990 Princeton Glendale 
Cincinnati , Ohio 45246 
(w/o enclosures) 

Ms. Maria Bowen 
Alpha Foods Company 
19802 FH Circle 
Waller, Texas 77484 
(w/o enclosures) 

Ms. Tanya Culbert 
American Foods Group 
7300 SW 29th Street 
Oklahoma City, Oklahoma 73179 
(w/o enclosures) 

Mr. Allan Berliant 
Best Express Foods 
2368 Victory Parkway 
Cincinnati, Ohio 45206 
(w/o enclosures) 
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Ms. Deniece Ledin 
Basic American Foods 
Suite 215 
2185 North California Boulevard 
Walnut Creek, California 94596 
(w/o enclosures) 

Mr. Joe DeAntoni 
Bongard Creameries 
13200 County Road 51 
Bongards, Minnesota 5536 
(w/o enclosures) 8 

Ms. Lisa Wright 
Bosco's Pizza Co. 
25000 Guenther Road 
Warren, Michigan 48091 
(w/o enclosures) 

Mr. Gib Brooks 
Brookwood Farms Inc. 
l 015 Alston Bridge Road 
Silver City, North Carolina 27344 
(w/o enclosures) 

Ms. Becky Turner 
Cargill Kitchen Solutions 
206 West 4th Street 
Monticello, Minnesota 55362 
(w/o enclosures) 

Ms. Valerie Mccoy 
Cargill Meat Solutions 
151 North Main Street 
Wichita, Kansas 67202 
(w/o enclosures) 

Ms. Jeanette Erickson 
Cavendish Farms, Inc. 
P.O. Box 1980 
Jamestown, North Dakota 58402 
(w/o enclosures) 

Ms. Alesia Legardye 
Goodman Foods Products 
d/b/a Don Lee Farm 
200 East Beach A venue 
Inglewood, California 90302 
(w/o enclosures) 

Mr. Mark E. Ludwig 
Con Agra Foods Gilardi 
80 l Dye Mill Road 
Troy, Ohio 45373 
(w/o enclosures) 

Mr. David Aframian 
Dave' s Baking 
1158 261

h Street, #463 
Santa Monica, California 90403 
(w/o enclosures) 

Ms. Eileen Sottung 
ES Foods 
20 Crossways Park N. 
Woodbury, New York 11797 
(w/o enclosures) 

Mr. Joel Perez 
Foster Poultry Farms 
1000 Davis Street 
Livingston, California 95334 
(w/o enclosures) 

Ms. JoAnna Boskovich 
Fresh Innovations of CA 
1135 Mountain View A venue 
Oxnard, California 93030 
(w/o enclosures) 

Ms. Darlene Schadler 
Giorgio Foods, Inc. 
P.O. Box 96 
Temple, Pennsylvania 19560 
(w/o enclosures) 
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Ms. Lisa Swanson 
Horizon Snack Foods 
Suite 6 
7066 Las Positas Road 
Livermore, California 94551 
(w/o enclosures) 

Ms. Kathy Camazzo 
Idahoan Foods, LLC 
357 Constitution Way 
Idaho Falls, Idaho 83402 
(w/o enclosures) 

Ms. Yessenia Enciso 
Integrated Food Service 
310 W. Alondra Boulevard 
Gardena, California 90248 
(w/o enclosures) 

Mr. Mike White 
J & J Snack Foods Corporation 
6000 Central Highway 
Pennsauken, New Jersey 08109 
(w/o enclosures) 

Mr. Brian Starr 
J .R. Simplot 
6360 S. Federal Way 
Boise, Idaho 83 716 
(w/o enclosures) 

Mr. Steven Atchinson 
Jennie-0 Turkey Store 
2505 Willmar A venue Southwest 
Willmar, Minnesota 56201 
(w/o enclosures) 

Ms. Linda Vaccani 
JM Smucker Company 
1 Strawberry Lane 
Orrville, Ohio 44667 
(w/o enclosures) 

Mr. Dan Southard 
M.C.I. Foods, Inc. 
Los Cabos Mexican Foods 
13013 Molette Street 
Santa Fe Springs, California 90670 
(w/o enclosures) 

Mr. Edwan A. Hawking 
High Liner Foods (USA), Inc. 
183 International Drive 
Portsmouth, New Hampshire 03801 
(w/o enclosures) 

Ms. Sheryl Om 
Lamb Weston 
599 South Rivershore Lane 
Eagle, Idaho 83616 
(w/o enclosures) 

Ms. Alethia Scheett 
Land O' Lakes, Inc. 
1200 County Road F 
Arden Hills, Minnesota 55112 
(w/o enclosures) 

Ms. Kimberely Guzzi 
Maid-Rite Specialty Foods, LLC 
105 Keystone Industrial Park 
Dunmore, Pennsylvania 18512 
(w/o enclosures) 

Ms. Janice Dyer 
McCain Foods USA 
2275 Cabot Drive 
Lisle, Illinois 60532 
(w/o enclosures) 

Ms. Carolyn V. Wolski 
Vice President & General Counsel 
Michael Foods, Inc. 
301 Carlson Parkway, Suite 400 
Minnetonka, Minnesota 55305 
(w/o enclosures) 
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Mr. Kevin Fleming 
JSB Industries Inc. 
130 Crescent A venue 
Chelsea, Massachusetts 02150 
(w/o enclosures) 

Mr. Brian Hofmeier 
JTM Food Group 
200 Sales Drive 
Harrison, Ohio 45030 
(w/o enclosures) 

Ms. Sherri Johnson 
Mrs. Clark' s Foods 
740 SE Dalbey Drive 
Ankeny, Iowa 50021 
(w/o enclosures) 

Mr. Vincent Nardone 
Nardone Brothers Pizza 
420 New Commerce Boulevard 
Wilkes-Barre, Pennsylvania 18706 
(w/o enclosures) 

Mr. Nick Goetz 
National Food Group 
46820 Magellan Drive Suite A 
Novi, Michigan 48377 
(w/o enclosures) 

Mr. Lance Goeddel 
Associate Counsel for 
Pilgrim' s Pride 
1 770 Promontory Circle 
Greeley, Colorado 80634 
(w/o enclosures) 

Mr. Josh Chaffin 
Red Gold LLC 
1500 Tomato Country Way 
Elwood, Indiana 46036 
(w/o enclosures) 

Mr. Michael Schodorf 
Rich Chicks 
4276 North Tracy Boulevard 
Tracy, California 95304 
(w/o enclosures) 

Ms. Diana Schaeffer 
Rich Production Corporation 
1 Robert Rich Way 
Buffalo, New York 14213 
(w/o enclosures) 

Ms. Judy Lopez 
Rodriguez Foods LTD 
2901 Decatur A venue 
Ft. Worth, Tex as 7 6106 
(w/o enclosures) 

Ms. Patricia Meeks 
S.A. Piazza 
15815 SE Piazza Avenue 
Clackamas, Orgeon 97015 
(w/o enclosures) 

Ms. Kelli Helm 
Schwan' s Food Service 
115 West College Drive 
Marshall , Minnesota 56258 
(w/o enclosures) 

Ms. Lois Curry 
Tasty Brands 
6800 Jericho Tpke, Suite 101 West 
Syosset, New York 11791 
(w/o enclosures) 

Mr. Ryan Richardson 
Trident Seafoods 
5303 Shilshole A venue NW 
Seattle, Washington 98107 
(w/o enclosures) 
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Tabatchnick Fine Foods, Inc. 
1230 Hamilton Street 
Somerset, New Jersey 08873 
(w/o enclosures) 

Mr. Jeff Keating 
Uno Foods, Inc. 
180 Spark Street 
Brockton, Massachusetts 02302 
(w/o enclosures) 

Ms. Jennifer Lin 
Out of the Shell LLC d/b/a Ling' s 
9658 Remer Street 
S. El Monte, California 91733 
(w/o enclosures) 

Ms. Jenna R. Johnston 
Senior Counsel 
Tyson Foods, Inc. 
2200 Don Tyson Parkway 
Springdale, Arkansas 72762 
(w/o enclosures) 

Ms. Teresa Sandoval 
Wawona Frozen Foods 
100 West Alluvial 
Clovis, California 93611 
(w/o enclosures) 

Ms. Hong Vongmany 
Asian Food Solutions 
2572 West State Road 426, Suite 2016 
Oviedo, Florida 32765 
(w/o enclosures) 


