ATTORNEY GENERAL OF TEXAS

October 21, 2015

Mr. Gary Grief

Executive Director

Texas Lottery Commission
P. O. Box 16630

Austin, Texas 78761-6630

OR2015-22154

Dear Mr. Grief:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 584089 (TLC File No. L-20282).

The Texas Lottery Commission (the “commission™) received a request for a specified
investigationreport. You claim the submitted information is excepted from disclosure under
sections 552.103 and 552.108 of the Government Code. We have also received comments
from the requestor. See Gov’t Code § 552.304 (interested party may submit comments
stating why information should or should not be released). We have considered the
submitted arguments and reviewed the submitted information.

Initially, we address the requestor’s contention that the commission failed to timely request
aruling. Section 552.301 of the Government Code prescribes the procedures a governmental
body must follow in asking this office to decide whether requested information is excepted
from public disclosure. Gov’t Code § 552.301. Pursuant to section 552.301(b), a
governmental body must ask for a decision from this office and state the exceptions that
apply within ten business days of receiving the written request. See id. § 552.301(b). You
state, and provide documentation demonstrating, the commission received the instant request
for information after business hours on July 31, 2015. Therefore, the commission received
the request on August 3, 2015. This office does not count the date the request was received
or holidays for the purpose of calculating a governmental body’s deadlines under the Act.
Accordingly, the commission’s ten-business-day deadline was August 17, 2015. We note
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our office received the commission’s request for a ruling on August 17,2015. Consequently,
we find the commission complied with section 552.301 of the Government Code.

Next, we note the submitted information consists of a completed investigation that is subject
to section 552.022 of the Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as provided
by Section 552.108].]

ld. § 552.022(a)(1). The commission must release this information pursuant to
section 552.022(a)(1) unless it is excepted from disclosure under section 552.108 of the
Government Code or is made confidential under the Act or other law. See id. Although you
raise section 552.103 of the Government Code, this is a discretionary exception and does not
make information confidential under the Act. See id. § 552.007; Dallas Area Rapid Transit
v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5
(2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions), 473 (1987) (section 552.103 may be waived). Accordingly, the commission
may not withhold any portion of the submitted information under section 552.103. However,
because information subject to section 552.022(a)(1) may be withheld under section 552.108,
we will address your argument under that exception.

Section 552.108(a)(2) of the Government Code excepts from disclosure “[1]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . it is information that deals with the detection, investigation,
or prosecution of crime only in relation to an investigation that did not result in conviction
or deferred adjudication[.]” Gov’t Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate that the requested information relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. See id. § 552.301(e)(1)(A) (governmental body must provide comments
explaining why exceptions raised should apply to information requested). You state the
information you have marked pertains to a criminal investigation that did not result in
conviction or deferred adjudication. Based on your representations, we find the commission
may withhold the information you have marked under section 552.108(a)(2). The
commission must release the remaining information.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Foorh Lo

Joseph Keeney

Assistant Attorney General
Open Records Division
JDK/dls

Ref: ID# 584089

Enc. Submitted documents

c: Requestor
(w/o enclosures)



