ATTORNEY GENERAL OF TEXAS

October 27, 2015

Ms. Ana Ayala

Senior Attorney & Public Information Coordinator
Office of the General Counsel

The University of Texas System

201 West Seventh Street

Austin, Texas 78701-2902

OR2015-22484
Dear Ms. Ayala:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 587080 (OGC# 163933).

The University of Texas Health Science Center at Houston (the “center™) received a request
for information pertaining to the acquisition of fetal tissue or cadavers. The center states it
will withhold information in accordance with section 552.136 of the Government Code.'
The center claims some of the submitted information is excepted from disclosure under
section 552.101 of the Government Code. The center also states, and provides
documentation showing, it notified Advanced Bioscience Resources, Inc. ("ABR™). of the
center’s receipt of the request for information and of ABR’s right to submit arguments to this
office as to why the requested information should not be released. See Gov't Code
§ 552.305(d): see also Open Records Decision No. 542 at 3 (1990) (statutory predecessor to
section 552.305 permits governmental body to rely on interested third party to raise and

'Section 552.136 of the Government Code permits a governmental body to withhold the information
described in section 552.136(b) without the necessity of seeking a decision from this office. See Gov't Code
§ 552.136(c). Ifa governmental body redacts such information, it must notify the requestor in accordance with
section 552.136(¢e). See id. § 552.136(d), (e).
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explain applicability of exception in the Act in certain circumstances). We have considered
the claimed exception and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses the Medical Practice Act (the “MPA™),
subtitle B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides in relevant part the following:

(a) A communication between a physician and a patient. relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 at 3-4 (1988).370 at 2 (1983), 343 at 1 (1982). Upon review, we find the
center has not established the submitted information you have marked under the MPA
consists of records of the identity, diagnosis, evaluation, or treatment of a patient by a
physician that are created or maintained by a physician. Thus. this information is not
confidential under the MPA, and the center may not withhold it under section 552.101 on
that ground.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
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information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). Upon review, we agree the center must withhold the patient identification
numbers in the submitted information under section 552.101 of the Government Code in
conjunction common-law privacy.

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to why
requested information relating to it should be withheld from disclosure. See Gov’t Code
§ 552.305(d)(2)(B). As of the date of this letter, ABR has not submitted to this office any
reasons explaining why the requested information should not be released. Thus. we have no
basis for concluding the submitted information constitutes proprietary information of that
third party, and the center may not withhold any portion of it on that basis.
See Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or
financial information, party must show by specific factual evidence, not conclusory or
generalized allegations, that release of requested information would cause that party
substantial competitive harm). 552 at 5 (1990) (party must establish prima facie case that
information is trade secret), 542 at 3.

To conclude, the center must withhold the submitted patient identification under
section 552.101 of the Government Code in conjunction common-law privacy. The center
must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General. toll free. at (888) 672-6787.

Sincerely,

)
Jamgs L /€oggeshall
istant Attorney General
pen Records Division

JLC/bhf
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Ref: ID# 587080
Enc. Submitted documents

& Requestor
(w/o enclosures)

Advanced Biometric Resources, Inc.
1516 Oak Street, Suite 303
Alameda, California 94501

(w/o enclosures)



