
KEN PAXTON 
A"ITORN EY G ENEl~I. Of· TE~AS 

October27, 2015 

Mr. Alan T. Ozuna 
Counsel for the City of Pharr 
Denton Navarro Rocha Bernal Hyde & Zech, P.C. 
70 I East Hamson, Suite 100 
Harlingen, Texas 78550-9 165 

Dear Mr. Ozuna: 

OR2015-22486 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "'Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 584649. 

The City of Pharr (the "city"), which you represent, received a request for the city' s police 
deprutment polices. You claim the submitted information is excepted from disclosure under 
section 552.108 of the Government Code. We have considered the exception you claim and 
reviewed the submitted information. We have also received and considered comments from 
the requestor. See Gov' t Code § 552.304 (permitting interested third party to submit to 
attorney general reasons why requested information should or should not be released). 

Initially, we address the requestor·s contention the city did not comply with the procedural 
requirements ofthe Act. Section 552.30 I of the Government Code prescribes the procedures 
a governmental body must follow in asking this office to determine whether information is 
excepted from public disclosure under the Act. See Gov' t Code § 552.30 I (a). Pursuant to 
section 552.301 (b ). within ten business days of receipt of the request, the governmental body 
must ask for a decision from this office and state which exceptions apply to the requested 
information. Id. § 552.30 I (b). Pursuant to section 552.301 (e), a governmental body must 
submit to this office within fifteen business days of receiving an open records 
request (1) written comments stating the reasons why the stated exceptions apply that would 
allow the information to be withheld, (2) a copy of the written request for 
information, (3) a signed statement or sufficient evidence showing the date the governmental 
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body received the written request, and (4) a copy of the specific information requested or 
representative samples, labeled to indicate which exceptions apply to which parts of the 
documents. See id.§ 552.301(e). The requester provided our office with documentation 
demonstrating he submitted, and the city received, a prior request for information on 
January 28, 2015. The prior request sought the infonnation at issue in the present request 
as well as the city' s personnel and civil service policies. Thecityprovided the requester with 
its personnel and civil services policies. [n response to the prior request, the city' s police 
chief informed the requester the police department policies were being revised, but did not 
provide any such infonnation to the requester. We note the city has not provided this office 
with any evidence demonstrating the requester withdrew his January, 28, 2015. request for 
the city's police department policies. Thus, we find the city' s ten-day deadline to request a 
decision from this office was February 11 , 2015. Further, the city's fifteen-day deadline was 
February 18, 2015. The envelope in which the city sent its request for a ruling bears a 
postmark of August 19, 2015, and the envelope in which you submitted the information 
required by section 552.30l(e) bears a postmark of August 26, 2015. See Gov't Code 
§ 552.308 (describing rules for calculating submission dates of documents sent via fast class 
United States mail , common or contract carrier, or interagency mail). Consequently, we find 
the city fai led to comply with section 552.301 of the Government Code with respect to the 
information responsive to the first request. 

Pursuant to section 552.302 of the Government Code, a governmental body' s failure to 
comply with section 552.30 l results in the legal presumption the requested information is 
public and must be released unless a compelling reason exists to witW1old the information 
from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 
(Tex. App.-Fo11 Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 
381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make compelling 
demonstration to overcome presumption of openness pursuant to statutory predecessor to 
section 552.302); see also Open Records Decision No. 630 (l 994). Generally. a compelling 
reason to withhold information exists where some other source oflaw makes the information 
confidential or where third party interests are at stake. See Open Records Decision No. I 50 
at 2 ( 1977). Although you assert the submitted information is excepted under 
section 552.108 of the Government Code, this section is discretionary in nature. It serves to 
protect a governmental body' s interests and may be waived: as such. it does not 
constitute a compell ing reason to withhold information for purposes of section 552.302. 
See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 
663 at 5 ( 1999) (waiver of cliscretionary exceptions), 177 at 3 (1977) (statutory predecessor 
to section 552.108 subject to waiver). Thus, the submitted information responsive to the 
January 28, 2015, request may not be withheld under section 552. l 08 of the Government 
Code. We note a portion of the submitted information was created after January 28, 2015. 
Thus, we will address your argument against disclosure of this information. 

Section 552.108(b) of the Government Code excepts from disclosure .. [a]n internal record 
or notation of a law enforcement agency or prosecutor that is maintained for internal use in 
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matters relating to Jaw enforcement or prosecution ... if: ( 1) release of the internal record 
or notation would interfere with law enforcement or prosecutionL.r Gov't Code 
§ 552.108(b)( I). This section is intended to protect " information which. if released. would 
permit private citizens to anticipate weaknesses in a police department, avoid detection, 
jeopardize officer safety. and generally undermine police efforts to effectuate the laws of this 
State." City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.- Austin 2002, 
no pet.). This office has concluded this provision protects certain kinds of information, the 
disclosure of which might compromise the security or operations of a law enforcement 
agency. See. e.g., Open Records Decision Nos. 531 at 3-4 (1989) (detailed guidel ines 
regarding police department's use of force policy), 508 at 3-4 (1988) (information relating 
to future transfers of prisoners), 413 (1984) (sketch showing security measures for 
forthcoming execution). However. to claim this aspect of section 552.108 protection a 
governmental body must meet its burden of explaining how and why release of the 
infom1ation at issue would interfere with law enforcement and crime prevention. 
Open Records Decision No. 562 at 10 (1990). Further, commonly known policies and 
techniques may not be withheld under section 552. l 08. See. e.g., ORD 53 1 at 2-3 (former 
section 552. l 08 does not protect Penal Code provisions. common-law rules, and 
constitutional limitations on use of force) , 252 at 3 (1980) (governmental body did not meet 
burden because it did not indicate why investigative procedures and techniques submitted 
were any different from those commonly known with Jaw enforcement and crime 
prevention). To prevail on its claim that section 552.108(b)(l) excepts information from 
disclosure, a law-enforcement agency must do more than merely make a conclusory assertion 
that releasing the information would interfere with law enforcement. The determination of 
whether the release of particular records would interfere with law enforcement is made on 
a case-by-case basis. Open Records Decision No. 409 at 2 (1984). 

You state the remaining infom1ation relates to information on law enforcement procedures. 
You assert the release of this information "would interfere with the [department'sl law 
enforcement objectives" and "apprize the public of the precise procedure to be followed by 
police officers.'' Further, you state " it would be possible for individuals engaged in criminal 
conduct to modify their behavior by anticipating the measures to be taken by police, and 
conceal their criminal conduct or avoid apprehension.' ' However, upon review, we conclude 
the city has failed to established the release of the information at issue would interfere with 
law enforcement. Therefore, the city may not witW10ld any portion of the information at 
issue under section 552.108(b)(1) of the Government Code. As no other exceptions to 
disclosure have been raised, the submitted information must be released. 

This Jetter ruling is limited to the paiticular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibi lities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website al http://www.texasattornevgeneral.gov/opcn/ 
orl rulinu: info.shun! , or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely. 

Cole Hutchison 
Assistant Attorney General 
Open Records Division 

CJ-1/bhf 

Ref: ID# 584649 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


