
October 28, 2015 

Mr. Guillermo Trevino 
Assistant City Attorney 
City of Fort Worth 

KEN PAXTON 
ATTORNEY G ENE RAL O.F T EXAS 

1000 Throckmorton Street, 3rd Floor 
Fort Worth, Texas 76102 

Dear Mr. Trevino 

OR2015-22653 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 584832 (Request No. W04471 and W045840). 

The Fort Worth Police Department (the "department") received two requests from the same 
requestor for the personnel files of six named individuals, two specified incident reports, and 
information pertaining to DNA analysis conducted in regard to specified investigations. The 
department states it has released some information to the requestor. The department states 
it does not have information responsive to portions of the request. 1 The department claims 
the submitted information is excepted from disclosure under section 552. l 0 l of the 
Government Code. We have considered the exception the department claims and reviewed 
the submitted representative sample of information.2 

Initially, the department informs us some of the submitted information was the subject of a 
previous request for information, in response to which this office issued Open Records Letter 

1The Act does not require a governmental body to release information that did not exist when a request 
for information was received or to prepare new information in response to a request. See Econ. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.- San Antonio 1978, writ dism 'd); Open 
Records Decision Nos. 605 at 2 ( 1992), 452 at 3 ( 1986), 362 at 2 ( 1983 ). Likewise, a governmental body is 
not required to create or obtain information that is not in its possession, so long as no other individual or entity 
holds that information on behalf of the governmental body that receives the request. See Gov' t Code 
§ 552.002(a); Open Records Decision Nos. 534 at 2-3 ( 1989), 518 at 3 ( 1989). 

2We assume the "representative sample" ofrecords submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 ( 1988), 497 ( 1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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No. 2012-18801 (2012). We have no indication the law, facts , or circumstances on which 
the prior ruling was based have changed. Accordingly, the department must continue to rely 
on Open Records Letter No. 2012-18801 as a previous determination and withhold or release 
the identical information in accordance with that ruling. See Open Records Decision No. 673 
at 6-7 (2001) (discussing criteria for first type of previous determination). We will address 
the department's arguments against release of the submitted information that is not 
encompassed by Open Records Letter No. 2012-18801. 

Section 552.101 of the Government Code excepts from disclosure " information considered to 
be confidential by law, either constitutional, statutory, or by judicial decision." Gov ' t Code 
§ 552. l 01. Section 552.101 encompasses information that other statutes make confidential , 
such as section 1703.306 of the Occupations Code, which provides: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated m 
writing by the examinee; 

(2) the person that requested the examination; 

(3) a member, or the member's agent, of a governmental agency that 
licenses a polygraph examiner or supervises or controls a polygraph 
examiner' s activities; 

( 4) another polygraph examiner in private consultation; or 

(5) any other person required by due process of law. 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires information from a polygraph exan1ination 
under this section shall maintain the confidentiality of the information. 

( c) A polygraph examiner to whom information acquired from a polygraph 
examination is disclosed under Subsection (a)(4) may not disclose the 
information except as provided by this section. 

Occ. Code § 1703.306. We have marked portions of the submitted information that 
were acquired from polygraph examinations and are, therefore, within the scope of 
section 1703.306. It does not appear the requestor falls into any of the categories 
of individuals who are authorized to receive the polygraph information under 
section 1703.306(a). Accordingly, the department must withhold the information we have 
marked under section 552.101 of the Government Code in conjunction with section 1703.306 
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of the Occupations Code. However, we find the department has not established any of the 
remaining information was acquired from a polygraph examination. Thus, we conclude the 
department failed to establish the remaining information is confidential under 
section 1703.306, and the department may not withhold it under section 552.101 on that 
ground. 

Section 552.101 also encompasses information protected by section 143.089 of the Local 
Government Code. The department states the City of Fort Worth is a civil service city under 
chapter 143 of the Local Government Code. Section 143.089 provides forthe maintenance 
of two different types of personnel files for each police officer employed by a civil service 
city: one that must be maintained as part of the officer's civil service file and another that 
the police department may maintain for its own internal use. See Local Gov't Code 
§ 143.089(a), (g). Under section 143 .089(a), the officer' s civil service file must contain 
certain specified items, including commendations, periodic evaluations by the police officer' s 
supervisor, and documents relating to any misconduct in any instance in which the 
department took disciplinary action against the officer under chapter 143 of the Local 
Government Code. Id. § 143.089(a)(l)-(3). Chapter 143 prescribes the following types of 
disciplinary actions: removal, suspension, demotion, and uncompensated duty. Id. 
§§ 143.051-.055; see Attorney General Opinion JC-0257 (2000) (written reprimand is 
not disciplinary action for purposes of Local Gov't Code chapter 143). In cases in which 
a police department investigates a police officer's misconduct and takes disciplinary 
action against an officer, it is required by section 143.089(a)(2) to place all investigatory 
records relating to the investigation and disciplinary action, including background 
documents such as complaints, witness statements, and documents of like nature from 
individuals who were not in a supervisory capacity, in the police officer' s civil service file 
maintained under section 143.089(a). See Abbott v. Corpus Christi, 109 S.W.3d 113,122 
(Tex. App.- Austin 2003 , no pet.). 

All investigatory materials in a case resulting in disciplinary action are "from the employing 
department" when they are held by or are in the possession of the department because of its 
investigation into a police officer' s misconduct, and the department must forward them to 
the civil service commission for placement in the civil service personnel file . Id. Such 
records may not be withheld under section 552.101 of the Government Code in conjunction 
with section 143.089 of the Local Government Code. See Local Gov' t Code§ 143 .089(f); 
Open Records Decision No. 562 at 6 (1990). Information relating to alleged misconduct or 
disciplinary action taken must be removed from the police officer' s civil service file if the 
police department determines that there is insufficient evidence to sustain the charge of 
misconduct or that the disciplinary action was taken without just cause. See Local Gov ' t 
Code§ 143.089(b)-(c). 

Section 143.089(g) authorizes a police department to maintain, for its own use, a separate 
and independent internal personnel file relating to a police officer. See id. § l 43.089(g). 
Section 143.089(g) provides as follows: 
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A fire or police department may maintain a personnel file on a fire fighter or 
police officer employed by the department for the department's use, but the 
department may not release any information contained in the department file 
to any agency or person requesting information relating to a fire fighter or 
police officer. The department shall refer to the director or the director's 
designee a person or agency that requests information that is maintained in 
the fire fighter 's or police officer's personnel file. 

Id. § 143.089(g). In City of San Antonio v. Texas Attorney General, 851 S.W.2d 946 
(Tex. App.- Austin 1993, writ denied), the court addressed a request for information 
contained in a police officer's personnel file maintained by the police department for its use 
and the applicability of section 143 .089(g) to that file. The records included in the 
departmental personnel file related to complaints against the police officer for which no 
disciplinary action was taken. The court determined section 143.089(g) made these records 
confidential. See City of San Antonio, 851 S. W.2d at 949; see also City of San Antonio v. 
San Antonio Express-News, 47 S.W.3d 556 (Tex. App.-San Antonio 2000, pet. denied) 
(restricting confidentiality under Local Gov ' t Code § 143 .089(g) to " information reasonably 
related to a police officer's or fire fighter's employment relationship"); Attorney General 
Opinion JC-0257 at 6-7 (2000) (addressing functions of Local Gov't Code§ 143.089(a) 
and (g) files) . 

The department states the information in Exhibit C-2 is contained within the department 's 
internal files maintained pursuant to section 143.089(g) of the Local Government Code. 
Upon review, we find the information in Exhibit C-2 is confidential under section 143 .089(g) 
of the Local Government Code and must be withheld under section 552.101 of the 
Government Code. 3 

Section 552.101 also encompasses laws that make criminal history record information 
("CHRI") confidential. CHRI generated by the National Crime Information Center or by the 
Texas Crime Information Center is confidential under federal and state law. Title 28, part 
20 of the Code of Federal Regulations governs the release of CHRI states obtain from the 
federal government or other states. Open Records Decision No. 565 at 7 ( 1990). The federal 
regulations allow each state to follow its individual law with respect to CHRI it generates. 
Id. at 10-12. Section 411 .083 of the Government Code deems confidential CHRI the 
Department of Public Safety ("DPS") maintains, except DPS may disseminate this 
information as provided in chapter 411, subchapter F or subchapter E-1 of the Government 
Code. See Act of May 27, 2015, 84th Leg. , R.S. , ch. 1279, § 21, 2015 Tex. Sess. Law 
Serv. 4327, 4337 (Vernon) (to be codified as an amendment to Gov' t Code§ 41 l.083(a)). 
Sections 411.083(b)(l) and 4 l l .089(a) of the Government Code authorize a criminal justice 
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to 

3Section 143.089(g) requires a police department that receives a request for information maintained 
in a file under section 143 .089(g) to refer that person to the civil service director or the director's designee. 
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another criminal justice agency for criminal justice purposes. See Gov' t Code 
§ 411.089(b )(1 ). We note section 411.083 does not apply to active warrant information or 
other information relating to one' s current involvement in the criminal justice system. See 
id. § 411.081(b) (police department allowed to disclose information pertaining to person ' s 
current involvement in the criminal justice system). Further, CHRI does not include driving 
record information. See id. § 411.082(2)(B). We also note Federal Bureau oflnvestigation 
("FBI") numbers constitute CHRI generated by the FBI. Upon review, we find the 
information we have marked constitutes confidential CHRI. This information must be 
withheld under section 552. l 0 l of the Government Code in conjunction with section 411.083 
of the Government Code. However, the remaining information does not constitute 
confidential CHRI; thus, the department may not withhold the remaining information under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code. 

Section 552.101 of the Government Code also encompasses section 414.009 of the 
Government Code. Section 414.009 provides in pertinent part: 

(a) A person who is a member or employee of the [Texas Crime Stoppers 
Council] or who accepts a report of criminal activity on behalf of a crime 
stoppers organization commits an offense if the person intentionally or 
knowingly divulges to a person not employed by a law enforcement agency 
the content of a report of a criminal act or the identity of the person who 
made the report without the consent of the person who made the report. 

Id. § 414.009. The documents in Exhibit C-4 consist of a report made to a crime stoppers 
organization. See id. § 414.001 (2)(B) (defining "crime stoppers organization" as public 
organization operated on local or statewide level, that pays rewards to persons who report 
to organization information about criminal activity, and that forwards information to 
appropriate law enforcement agency). Accordingly, we conclude the documents in Exhibit 
C-4 are confidential under section 414.009 of the Government Code and must be withheld 
under section 552.101 of the Government Code. 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code, which provides that " [a] biometric identifier in the possession of a 
governmental body is exempt from disclosure under [the Act]." See id. § 560.003; see also 
id. §§ 560.001(1) (defining "biometric identifier" to include fingerprints) , .002(l)(A) 
(governmental body may not sell, lease, or otherwise disclose individual ' s biometric 
identifier to another person unless individual consents to disclosure). Upon review, we find 
the fingerprints we have marked constitute biometric identifiers for purposes of 
section 560.003 of the Government Code. Thus, the department must withhold the marked 
fingerprints under section 552.101 in conjunction with section 560.003 of the Government 
Code. However, the department has failed to demonstrate the remaining information it has 
marked consists of a biometric identifier for the purposes of section 560. 003. Therefore, the 

· department may not withhold any of the remaining information it has marked under 
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section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has 
concluded some kinds of medical information are generally highly intimate or embarrassing. 
See Open Records Decision No. 455 (1987). Further, this office has also found personal 
financial information not relating to a financial transaction between an individual and a 
governmental body is generally highly intimate or embarrassing. See Open Records Decision 
Nos. 600 (1992) (personal financial information includes choice of particular insurance 
carrier), 523 (1989) (common-law privacy protects credit reports, financial statements, and 
other personal financial information), 373 (1983) (sources ofincome not related to financial 
transaction between individual and governmental body protected under common-law 
privacy). Additionally, under the common-law right of privacy, an individual has a right to 
be free from the publicizing of private affairs in which the public has no legitimate 
concern. 540 S. W.2d at 682. In considering whether a public citizen ' s date of birth is 
private, the Third Court of Appeals looked to the supreme court's rationale in Texas 
Comptroller of Public Accounts v. Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010). 
Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. 
App.-Austin May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public 
employees' dates of birth are private under section 552.102 of the Government Code because 
the employees' privacy interest substantially outweighed the negligible public interest in 
disclosure.4 Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the 
court of appeals concluded the privacy rights of public employees apply equally to public 
citizens, and thus, public citizens' dates of birth are also protected by common-law privacy 
pursuant to section 552.101. City of Dallas, 2015 WL 3394061, at *3. Upon review, we find 
some of the information at issue satisfies the standard articulated by the Texas Supreme 
Court in Industrial Foundation. Thus, the information we have marked and the public 
citizens' dates of birth must be withheld under section 552.101 of the Government Code in 
conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion 

4Section 552.102(a) excepts from disclosure " information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov 't Code § 552.102(a). 
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of personal privacy[.]"5 Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. 
Accounts v. Attorney Gen. o.fTex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the 
department must withhold the dates of birth we have marked under section 552.102(a) of the 
Government Code. 

We note some of the remaining information is subject to section 552.117 of the Government 
Code. Section 552.117(a)(2) of the Government Code excepts from public disclosure the 
home address, home telephone number, emergency contact information, and social security 
number of a peace officer, as well as information that reveals whether the peace officer has 
family members, regardless of whether the peace officer complies with section 552.024 
and 552.1175 of the Government Code.6 See Gov' t Code§ 552. l l 7(a)(2). Section 552.117 
also protects a peace officer' s personal cellular telephone number if a governmental body 
does not pay for the cellular telephone service. See Open Records Decision No. 670 at 6 
(2001) (section 552.1l7(a)(2) excepts from disclosure peace officer' s cellular telephone or 
pager number if officer pays for cellular telephone or pager service). Accordingly, the 
department must withhold the information we have marked under section 552.117(a)(2) of 
the Government Code. However, the department may not withhold the cellular telephone 
numbers at issue under section 552.117(a)(2) if a governmental body pays for the cellular 
telephone service. 

We note the remaining information contains information subject to section 552.130 of the 
Government Code, which provides information relating to a motor vehicle operator' s or 
driver's license, motor vehicle title or registration, or personal identification document issued 
by an agency of this state or another state or country is excepted from public release. Gov' t 
Code§ 552.130(a). Upon review, we find the department must withhold the motor vehicle 
record information we have marked under section 552.130 of the Government Code. 

In summary, the department must continue to rely on Open Records Letter No. 2012-18801 
as a previous determination and withhold or release the identical information in accordance 
with that ruling. The department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 1703.306 of the 
Occupations Code. The department must withhold the information in Exhibit C-2 under 
section 552.101 of the Government Code in conjunction with section 143.089(g) of the Local 
Government Code. The department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code. The department must withhold Exhibit C-4 under section 552.101 of the 

5The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body. 
Open Records Decision No. 481(1987), 480 (1987), 470 (1987) . 

6Section 552. I I 7(a)(2) adopts the definition of peace officer found in article 2.12 of the Code of 
Criminal Procedure. 
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Government Code in conjunction with section 414.009 of the Government Code. The 
department must withhold the marked fingerprints under section 552.101 in conjunction with 
section 560.003 of the Government Code. The information we have marked and the public 
citizens' dates of birth must be withheld under section 552.101 of the Government Code in 
conjunction with common-law privacy. The department must withhold the dates of birth we 
have marked under section 552.102(a) of the Government Code. The department must 
withhold the information we have marked under section 552. l l 7(a)(2) of the Government 
Code. The department must withhold the motor vehicle record information we have marked 
under section 552.130 of the Government Code. The department must release the remaining 
information.7 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://v.rww.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General , toll free, at (888) 672-6787. 

Sincerely, 

J(~b~i<_,J._ 
Katelyn Blackbum-Rader 
Assistant Attorney General 
Open Records Division 

KB-R/akg 

Ref: ID# 584832 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

7We note the information being released contains social security numbers. Section 552.147(b) of the 
Government Code authorizes a governmental body to redact a living person 's social security number from 
public release without the necessity of requesting a decision from this office. See Gov't Code § 552.14 7(b ). 


