KEN PAXTON

ATTORNEY GENERAIL OF TEXAS

October 29, 2015

Ms. Halfreda Anderson-Nelson
Senior Assistant General Counsel
Dallas Area Rapid Transit

P.O. Box 660163

Dallas., Texas 75266-0163

OR2015-22729
Dear Ms. Anderson-Nelson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 of the Government Code. Your request was
assigned ID# 585190 (DART ORR# 11786).

Dallas Area Rapid Transit (“"DART”) received a request for all information pertaining to the
death of a named individual. You claim the submitted information is excepted from
disclosure under sections 552.101, 552.103. 552.107. and 552.111 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information.

Initially. you state. and provide documentation demonstrating, DART sought clarification
with respect to a portion of the request for information. See Gov't Code § 552.222
(providing if request for information is unclear, governmental body may ask requestor to
clarify request): see also City of Dallas v. Abbott, 304 S.W.3d 380. 387 (Tex. 2010). You
state DART has not received a response from the requestor. Thus, for the portion of the
requested information for which you have sought but have not received clarification, we find
DART is not required to release information in response to this portion of the request.
However, if the requestor clarifies this portion of the request for information, DART must
seek a ruling from this office before withholding any responsive information from the
requestor. See Gov't Code § 552.222: City of Dallas. 304 S.W.3d at 387. We note a
governmental body has a duty to make a good-faith effort to relate a request for information
to information the governmental body holds. Open Records Decision No. 561 (1990). In
this case, as you have submitted information responsive to the request and have made
arguments against disclosure of this information. we will address the applicability of your
arguments to the submitted information.

Next, we note the submitted information includes an accident report that is subject to
chapter 550 of the Transportation Code. Section 550.065 applies only to a written report of
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an accident required under section 550.061, 550.062, or 601.004. Act of June 1, 2015, 84th
Leg.,R.S.,ch.936,§ 1,2015 Tex. Sess. Law Serv. 3256 (Vernon) (to be coditied at Transp.
Code § 550.065(a)(1)). Chapter 550 requires the creation of a written report when the
accident resulted in injury to or the death of a person or damage to the property of any person
to the apparent extent of $1,000 or more. Transp. Code §§ 550.061 (operator’s accident
report), .062 (officer’s accident report). An accident report is privileged and for the
confidential use of the Texas Department of Transportation or a local governmental agency
of Texas that has use for the information for accident prevention purposes. Id. § 550.065(b).
However, a governmental entity may release an accident report in accordance with
subsections (¢) and (c-1). ActoflJune 1,2015, 84th Leg.. R.S..ch. 936, § 1. 2015 Tex. Sess.
Law Serv. 3256, 3256-57 (Vernon) (to be codified at Transp. Code § 550.065(c), (c-1)).
Section 550.065(c) provides a governmental entity shall release an accident report to a person
or entity listed under this subsection. /d. § 550.065(c¢).

In this instance, the requestor is a person listed under section 550.065(c). Although DART
asserts sections 552.103, 552.107, and 552.111 of the Government Code to withhold the
information, a statutory right of access prevails over the Act’s general exceptions to public
disclosure. See, e.g.. Open Records Decision Nos. 613 at4 (1993) (exceptions in Act cannot
impinge on statutory right of access to information), 451 (1986) (specific statutory right of
access provisions overcome general exception to disclosure under the Act). Because
sections 552.103,552.107,and 552.111 are general exceptions under the Act, the requestor’s
statutory access under section 550.065(c) prevails and DART may not withhold the
information under section 552.103, section 552.107, or section 552.111 of the Government
Code. Thus, DART must release the accident report to this requestor pursuant to
section 550.065(c) of the Transportation Code.

Section 552.103 of the Government Code provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). A governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) is applicable in a particular situation. The
test for meeting this burden is a showing that (1) litigation was pending or reasonably
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anticipated on the date the governmental body received the request for information,
and (2) the information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding): Heard v.
Houston Post Co.. 684 S:W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref'd
n.r.e.): Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). See ORD 551.

To establish litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” See Open Records Decision No. 452 at 4 (1986). Concrete evidence to support
a claim litigation is reasonably anticipated may include, for example, the governmental
body’s receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party. See Open Records Decision No. 555 (1990): see also
Open Records Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated™).
In addition. this office has concluded litigation was reasonably anticipated when the potential
opposing party hired an attorney who made a demand for disputed payments and threatened
to sue if the payments were not made promptly. or when an individual threatened to sue on
several occasions and hired an attorney. See Open Records Decision Nos. 346 (1982), 288
(1981). In Open Records Decision No. 638 (1996), this office stated a governmental body
has met its burden of showing that litigation is reasonably anticipated when it received a
notice of claim letter and the governmental body represents that the notice of claim letter is
in compliance with the requirements of the Texas Tort Claims Act (“TTCA™), Civ. Prac. &
Rem. Code. ch. 101. On the other hand, this office has determined if an individual publicly
threatens to bring suit against a governmental body, but does not actually take objective steps
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision
No. 331 (1982). Further, the fact that a potential opposing party has hired an attorney who
makes a request for information does not establish litigation is reasonably anticipated. See
Open Records Decision No. 361 (1983).

You argue DART reasonably anticipates litigation in the matter to which the submitted
information relates. In his request for information, the requestor indicates he is an attorney
and states he represents the children of the deceased individual regarding the incident at
issue. Thus, you contend DART anticipates litigation in this matter because the children of
the deceased individual hired an attorney who requested information related to the incident.
However, you do not represent to this office that the requestor’s correspondence complies
with the TTCA or an applicable ordinance. Further, you have not provided this office with
any demonstration that, when DART received the request for information. the requestor or
any other individual had made any threat to sue DART, or made any claim against DART
for damages or disputed payments. Thus, you have not provided this office with evidence
the requestor or any other individual had taken any objective. concrete steps toward filing a
lawsuit prior to the date DART received the request for information. See Gov't Code
§ 552.301(e): Open Records Decision No. 331 (1982). Upon review, therefore, we find you
have failed to establish DART reasonably anticipated litigation for purposes of
section 552.103 of the Government Code on the date DART received the request for
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information. Therefore, DART may not withhold any portion of the remaining information
under section 552.103 of the Government Code.

Section 552.111 excepts from disclosure “an interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency.”
Gov't Code § 552.111. This exception encompasses the attorney work product privilege
found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. Dallas
Morning News, 22 S.W.3d 351. 360 (Tex. 2000): Open Record Decision No. 677 at 4-8
(2002). Rule 192.5 defines work product as:

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents: or

(2) acommunication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives.
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TEX. R. Civ. P. 192.5. A governmental body seeking to withhold information under this
exception bears the burden of demonstrating that the information was created or developed
for trial or in anticipation of litigation by or for a party or a party’s representative. /d.:
ORD 677 at 6-8. In order for this office to conclude that the information was made or
developed in anticipation of litigation, we must be satisfied that:

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for such litigation.

Nat 'l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance™ of
litigation for purposes of the attorney work product privilege does not mean a statistical
probability, but rather “that litigation is more than merely an abstract possibility or
unwarranted fear.” Id. at 204; ORD 677 at 7.

The work product doctrine under section 552.111 of the Government Code is applicable to
litigation files in criminal and civil litigation. Curry v. Walker, 873 S.W.2d 379. 381
(Tex. 1994): see U.S. v. Nobles, 422 U.S. 225, 236 (1975). In Curry, the Texas Supreme
Court held that a request for a district attorney’s “entire file” was “too broad™ and. citing
National Union Fire Insurance Co. v. Valdez, 863 S.W.2d 458, 460 (Tex. 1993). held
that “the decision as to what to include in [the file] necessarily reveals the attorney’s thought
processes concerning the prosecution or defense of the case.” Id. at 380. Accordingly. if a
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requestor seeks an attorney’s entire litigation file, and a governmental body demonstrates that
the file was created in anticipation of litigation, we will presume that the entire file is
excepted from disclosure under the attorney work product aspect of section 552.111. Open
Records Decision No. 647 at 5 (1996); see Nat 'l Union, 863 S.W.2d at 461 (organization of
attorney’s litigation file necessarily reflects attorney’s thought processes).

You state a portion of the remaining information. which you have labeled “Attorney [].”
consists of a file that was compiled by a DART attorney after the fatal DART bus accident.
You state the file was created in anticipation of litigation that may ensue against DART by
the decedent’s family. You argue the request at issue seeks “all materials™ regarding the
fatality and thus constitutes a request for an “entire™ litigation file for purposes of the Curry
decision. Upon review, we find DART may withhold the remainder of the file at issue under
section 552.111 of the Government Code.'

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information made confidential by
section 40.321 of title 49 of the Code of Federal Regulations. Section 40.321 relates to the
confidentiality of workplace drug and alcohol testing and provides:

Except as otherwise provided in this subpart, as a service agent or employer
participating in the [United States Department of Transportation| drug or
alcohol testing process, you are prohibited from releasing individual test
results or medical information about an employee to third parties without the
employee’s specific written consent.

(a) A “third party™ is any person or organization to whom other
subparts of this regulation do not explicitly authorize or require the
transmission of information in the course of the drug or alcohol
testing process.

(b) “Specific written consent”™ means a statement signed by the
employee that he or she agrees to the release of a particular piece of
information to a particular, explicitly identified, person or
organization at a particular time. “Blanket releases,” in which an
employee agrees to arelease of a category of information (e.g.. all test
results) or to release information to a category of parties (e.g.. other
employers who are members of a C/TPA, companies to which the
employee may apply for employment), are prohibited under this part.

49 C.F.R § 40.321. You state some of the remaining information constitutes drug and
alcohol test results of a DART employee. You further state the information is maintained

'As our ruling is dispositive. we need not address your remaining argument under section 352.107
against disclosure for this information.
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by DART pursuant to section 40.321 of title 49 of the Code of Federal Regulations. You do
not indicate any written consent has been given with respect to disclosure of the information
in question. See id. § 40.321(b). Based upon your representations and our review, we
conclude DART must withhold the information at issue. which we have marked. under
section 552.101 in conjunction with section 40.321 of title 49 of the Code of Federal
Regulations.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
Under the common-law right of privacy. an individual has a right to be free from the
publicizing of private affairs in which the public has no legitimate concern. Indus. Found.
at 682. In considering whether a public citizen’s date of birth is private, the Third Court of
Appeals looked to the supreme court’s rationale in Texas Comptroller of Public Accounts
v. Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas.
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet.
denied) (mem. op.). The supreme court concluded public employees™ dates of birth are
private under section 552.102 of the Government Code because the employees’ privacy
interest substantially outweighed the negligible public interest in disclosure.” Texas
Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals
concluded the privacy rights of public employees apply equally to public citizens, and thus.
public citizens™ dates of birth are also protected by common-law privacy pursuant to
section 552.101. City of Dallas. 2015 WL 3394061, at *3. Because “the right of privacy is
purely personal.” that right “terminates upon the death of the person whose privacy is
invaded.” Moore v. Charles B. Pierce Film Enters., Inc.. 589 S.W.2d 489, 491 (Tex. Civ.
App.—Texarkana 1979, writ ref"d n.r.e.): see also Justice v. Belo Broadcasting Corp.. 472
F. Supp. 145, 147 (N.D. Tex. 1979) (*action for invasion of privacy can be maintained only
by a living individual whose privacy is invaded™ (quoting RESTATEMENT (SECOND) OF
TORTS § 6521)); Attorney General Opinions JIM-229 (1984) (“the right of privacy lapses upon
death™), H-917 (1976) (“We are . . . of the opinion that the Texas courts would follow the
almost uniform rule of other jurisdictions that the right of privacy lapses upon death.™): Open
Records Decision No. 272 (1981) (“the right of privacy is personal and lapses upon death™).
Thus, DART must withhold all living public citizens” dates of birth under section 552.101
of the Government Code in conjunction with common-law privacy.

We note some of the remaining information is subject to section 552.130 of the Government
Code.” Section 552.130 provides information relating to a motor vehicle operator’s license,
driver’s license. motor vehicle title or registration, or personal identification document issued
by an agency of this state or another state or country is excepted from public release. See
Gov't Code § 552.130. Upon review. we find portions of the remaining information consist

*Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov't Code § 552.102(a).

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental

body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987). 470 (1987).
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of motor vehicle record information. We note section 552.130 protects personal privacy,
which is a personal right that terminates upon death. Moore. 589 S.W.2d at 491.
Accordingly. DART must withhold the motor vehicle record information of living
individuals. which we have marked and indicated, under section 552.130 of the Government
Code.

In summary, DART must release the accident report to this requestor pursuant to
section 550.065(¢c) of the Transportation Code. DART may withhold the remainder of the
file marked “Attorney []” under the work product privilege of section 552.111 of the
Government Code. DART must withhold (1) the information we marked under
section 552.101 in conjunction with section 40.321 of title 49 of the Code of Federal
Regulations, (2) all living public citizens™ dates of birth under section 552.101 of the
Government Code in conjunction with common-law privacy, and (3) the motor vehicle
record information of living individuals we marked and indicated under section 552.130 of
the Government Code. DART must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General. toll free. at (888) 672-6787.

Sincerely.

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division
CVMS/som

Ref: ID# 585190

Enc. Submitted documents

c: Requestor
(w/o enclosures)



