
October 30, 2015 

Mr. Ryan D. Pittman 
Counsel for City of Frisco 

KEN PAXTON 
ATTORNEY GENE RAL OF TEXAS 

Abernathy, Roeder, Boyd & Hullett, P.C. 
P.O. Box 1210 
McKinney, Texas 75070-1210 

Dear Mr. Pittman: 

OR2015-22801 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 585209. · 

The City of Frisco (the "city"), which you represent, received a request for a specified video 
recording. You claim the submitted information is excepted from disclosure under 
section 5 52.103 of the Government Code. 1 We have considered the exception you claim and 
reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."2 Gov' t 
Code§ 552. l 01. This section encompasses information protected by other statutes, such as 
section 261.201 of the Family Code, which provides, in relevant part: 

1 Although you also raise section 552.023 of the Government Code, we note section 552.023 is not an 
exception to disclosure under the Act. See Gov't Code § 552.023 (person has right of access to information 
about self that is protected by laws protecting person's privacy interest.) 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 ( 1987), 480 
( 1987), 4 70 ( 1987). 
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(a) [T]he following information is confidential, is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

( 1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

(h) This section does not apply to an investigation of child abuse or neglect 
in a home or facility regulated under Chapter 42, Human Resources Code. 

(k) Notwithstanding Subsection (a), an investigating agency, other than the 
[Texas Department of Family and Protective Services] or the Texas Juvenile 
Justice Department, on request, shall provide to the parent, managing 
conservator, or other legal representative of a child who is the subject of 
reported abuse or neglect, or to the child if the child is at least 18 years of 
age, information concerning the reported abuse or neglect that would 
otherwise be confidential under this section. The investigating agency shall 
withhold information under this subsection if the parent, managing 
conservator, or other legal representative of the child requesting the 
information is alleged to have committed the abuse or neglect. 

(l) Before a child or a parent, managing conservator, or other legal 
representative of a child may inspect or copy a record or file concerning the 
child under Subsection (k), the custodian of the record or file must redact: 

(2) any information that is excepted from required disclosure under 
[the Act], or other law. 

Fam. Code§ 261.20l(a), (h), (1)(2); Act of May 29, 2015, 84thLeg., R.S., ch. 734 § 82, 2015 
Tex. Sess. Law Serv. 2218, 2244 (Vernon) (to be codified as an amendment to Fam. Code 
§ 261.20l(k)). We note the submitted information was used in an investigation of alleged 



Mr. Ryan D. Pittman - Page 3 

or suspected child abuse or neglect by the city's police department. See Fam. Code 
§ 1 Ol.003(a) (defining "child" for purposes of this section as person under 18 years of age 
who is not and has not been married or who has not had the disabilities of minority removed 
for general purposes); Act of June 1, 2015, 84th Leg. , R.S., ch. 1273, § 4, 2015 Tex. Sess. 
Law Serv. 4310, 4312 (to be codified as an amendment to Fam. Code§ 261.001(1)); Act of 
May 21, 2015, 84th Leg., R.S., ch. 432, § 1, 2015 Tex. Sess. Law Serv. 1686, 1686-87 (to 
be codified as an amendment to Fam. Code§ 261.001(4)). In this instance, however, the 
information at issue is related to an investigation of alleged or suspected child abuse or 
neglect that occurred in a child care facility. Section 261.201 does not apply to an 
investigation of alleged or suspected child abuse or neglect in a home or facility regulated 
by the Texas Department of Family and Protective Services under chapter 42 of the Human 
Resources Code. Id. § 261.201(h). We are unable to determine ifthe child care facility at 
issue is regulated under chapter 42. Thus, we must rule conditionally. If the child care 
facility at issue is regulated under chapter 42 of the Human Resources Code, 
section 261.201(a) of the Family Code is not applicable to the submitted information, and 
the city may not withhold the submitted information under section 552.101 on that basis. If 
the child care facility is not regulated by the Texas Department of Family and Protective 
Services under chapter 42 of the Human Resources Code, the submitted information is 
subject to section 261 .201. In that case, we note the requestors are parents of the child victim 
named in the report, and are not alleged to have committed the abuse, and the city may not 
withhold the submitted information from the requestor under section 261.20l(a). Act of 
May 29, 2015, 84th Leg., R.S ., ch. 734 § 82, 2015 Tex. Sess. Law Serv. 2218, 2244. 
However, we note section 261.201(1)(2) states any information excepted from required 
disclosure under the Act or other law may still be withheld from disclosure. See Fam. Code 
§ 261.201(1)(2). Thus, we will consider your argument under section 552.103 of the 
Government Code. 

Section 552.103 of the Government Code provides as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person' s office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 
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Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing ( 1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d479, 481 (Tex. App.-Austin 1997, orig. proceeding); 
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.- Houston [1st Dist.] 1984, 
writ ref d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must 
meet both prongs of this test for information to be excepted under section 552.103(a). See 
ORD 551. 

To demonstrate that litigation is reasonably anticipated, the governmental body must provide 
this office "concrete evidence showing that the claim that litigation may ensue is more than 
mere conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is 
reasonably anticipated must be determined on a case-by-case basis. Id. We note that the fact 
that a potential opposing party has hired an attorney who makes a request for information 
does not establish that litigation is reasonably anticipated. See Open Records Decision 
No. 361 (1983). In Open Records Decision No. 638 (1996), this office stated that, when a 
governmental body receives a notice of claim letter, it can meet its burden of showing that 
litigation is reasonably anticipated by representing that the notice of claim letter is in 
compliance with the requirements of the Texas Tort Claims Act (the "TTCA"), Civil Practice 
and Remedies Code, chapter 101 , or an applicable municipal ordinance. If that 
representation is not made, the receipt of the claim letter is a factor we will consider in 
determining, from the totality of the circumstances presented, whether the governmental 
body has established litigation is reasonably anticipated. See ORD 638 at 4. 

You assert the submitted information pertains to litigation reasonably anticipated by the city. 
To support this assertion you state, and provide documentation demonstrating, prior to the 
city's receipt of the instant request, the city received a notice of claim form from one of the 
requesters alleging the requestors' child was injured at a city facility. However, you do not 
affirmatively represent to this office that the form is in compliance with the TTCA. We also 
note the form does not specify any damages or contain a threat to sue. In addition, you have 
not demonstrated any party had taken any other concrete steps toward initiating litigation as 
of the date of the request. Therefore, we find you have failed to demonstrate the city 
reasonably anticipated litigation on the date the request for information was received. 
Accordingly, the city may not withhold any of the submitted information under 
section 552.103. As you raise no other exceptions to disclosure, the submitted information 
must be released to these requestors. 3 

3We note the requestors have special rights of access to some of the information being released in this 
instance. See Gov' t Code § 552.023(a) (governmental body may not deny access to person to whom 
information relates, or that party' s representative, solely on grounds that information is considered confidential 
by privacy principles). 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

~rely, 

PT/dls 

Ref: ID# 585209 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


