KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 6, 2015

Mr. Shawn R. Venables

Senior Contracts Administrator

Office of the Harris County Purchasing Agent
1001 Preson, Suite 670

Houston, Texas 77002

OR2015-23364
Dear Mr. Venables:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 586216.

The Office of the Harris County Purchasing Agent (the “county™) received two requests from
different requestors for information pertaining to a specified request for proposals (“RFP™).
Although you take no position as to whether the submitted information is excepted under the
Act, you state release of the submitted information may implicate the proprietary interests
of Community Education Centers, Inc. (“CEC”); Phoenix House of Texas, Inc. (“Phoenix™);
and Volunteers of America Texas, Inc. (“VAT”). Accordingly, you state, and provide
documentation showing, you notified these third parties of the requests for information and
of their rights to submit arguments to this office as to why the submitted information should
not be released. See Gov’t Code § 552.305(d): see also Open Records Decision No. 542
(1990) (statutory predecessor to section 552.305 permits governmental body to rely on
interested third party to raise and explain applicability of exception in the Act in certain
circumstances). We have received comments from CEC, Phoenix. and VAT. We have
reviewed the submitted information and the submitted arguments.

VAT argues some of its submitted information is confidential under section 552.101 of the
Government Code in conjunction with section 262.030 of the Local Government Code.
Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
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encompasses information protected by other statutes. Section 262.030(c) of the Local
Government Code provides a competitive proposal procedure for the purchase of high
technology items or certain enumerated special services by a county, and states in pertinent
part:

(c) If provided in the request for proposals, proposals shall be opened so as
to avoid disclosure of contents to competing offerors and kept secret during
the process of negotiation. All proposals that have been submitted shall be
available and open for public inspection after the contract is awarded, except
for trade secrets and confidential information contained in the proposals and
identified as such.

Local Gov’t Code § 262.030(c). In general, section 552.101 only excepts information from
disclosure where the express language of a statute makes certain information confidential or
states that information shall not be released to the public. Open Records Decision
No. 478 (1987). The plain language of section 262.030(c) does not expressly make bid
proposals confidential. Accordingly, we determine the requested information is not
confidential pursuant to section 262.030(c). Thus, the county may not withhold any portion
of the information at issue pursuant to section 552.101 of the Government Code in
conjunction with section 262.030 of the Local Government Code.

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). A
private third party may invoke this exception. Boeing Co. v. Paxton, 466 S.W.3d 831, 839
(Tex. 2015). The “test under section 552.104 is whether knowing another bidder’s [or
competitor’s information] would be an advantage, not whether it would be a decisive
advantage.” Id. at 841. CEC informs us it competed with the company represented by one
of the requestors in the RFP at issue, and these two companies “are frequent competitors for
residential and other treatment and correctional program contracts.” In addition, CEC states
release of the information at issue would disadvantage CEC and provide unfair advantage
to the company represented by one of the requestors when competing for future bids. After
review of the information at issue and consideration of the arguments, we find CEC has
established the release of the information at issue would give advantage to a competitor or
bidder. Thus, we conclude county may withhold the information we have marked under
section 552.104(a) of the Government Code.'

Next, Phoenix and VAT state portions of their information are excepted from disclosure
under section 552.110(b) of the Government Code, which protects “[c]Jommercial or
financial information for which it is demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the person from whom the

'As our ruling is dispositive, we need not consider the remaining arguments against disclosure of this
information.
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information was obtained[.]” Gov’t Code § 552.110(b). This exception to disclosure
requires a specific factual or evidentiary showing, not conclusory or generalized allegations,
that substantial competitive injury would likely result from release of the information at
issue. Id.; see also Open Records Decision No. 661 at 5 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm).

Phoenix and VAT assert portions of their information consist of commercial or financial
information, the release of which would cause substantial competitive harm under
section 552.110(b) of the Government Code. Upon review, we find Phoenix and VAT have
established the release of their customer information would cause Phoenix and VAT
substantial competitive injury. Accordingly, to the extent the customer information of
Phoenix and VAT is not publicly available on their websites, the county must withhold the
customer information of Phoenix and VAT under section 552.110(b) of the Government
Code. Further, we find VAT has established that the release of some of its pricing
information, which we have marked, would cause VAT substantial competitive injury. Thus,
the county must withhold the information we have marked under section 552.110(b) of the
Government Code. However, we find Phoenix and VAT have failed to demonstrate that the
release of any of their remaining information would result in substantial harm to their
competitive positions. See Open Records Decision Nos. 661 (for information to be withheld
under commercial or financial information prong of section 552.110, business must show by
specific factual evidence that substantial competitive injury would result from release of
particular information at issue), 509 at 5 (1988) (because costs, bid specifications, and
circumstances would change for future contracts, assertion that release of bid proposal might
give competitor unfair advantage on future contracts is too speculative), 319 at 3 (1982)
(information relating to organization and personnel, professional references, market studies,
qualifications, and pricing are not ordinarily excepted from disclosure under statutory
predecessor to section 552.110), 175 at 4 (1977) (résumés cannot be said to fall within any
exception to the Act). Furthermore, we note the contract at issue was awarded to Phoenix.
This office considers the prices charged in government contract awards to be a matter of
strong public interest; thus, the pricing information of a winning bidder is generally not
excepted under section 552.110(b). See Open Records Decision No. 514 (1988) (public has
interest in knowing prices charged by government contractors). See generally Dep’t of
Justice Guide to the Freedom of Information Act 344-345 (2009) (federal cases applying
analogous Freedom of Information Act reasoning that disclosure of prices charged
government is a cost of doing business with government). Further, the terms of a contract
with a governmental body are generally not excepted from public disclosure.
See Gov’t Code § 552.022(a)(3) (contract involving receipt or expenditure of public funds
expressly made public); Open Records Decision No. 541 at 8 (1990) (public has interest in
knowing terms of contract with state agency). Accordingly, none of the remaining
information may be withheld under section 552.110(b).
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VAT also claims some of its information is excepted from disclosure under section 552.131
of the Government Code. Section 552.131 relates to economic development information and
provides, in part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) a trade secret of the business prospect; or

(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131(a)-(b). Section 552.131(a) protects the proprietary interests of third
parties that have provided information to governmental bodies, not the interests of
governmental bodies themselves. Section 552.131(a) excepts from disclosure only “trade
secret[s] of [a] business prospect” and “commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained.” /d. § 552.131(a).
This aspect of section 552.131 is co-extensive with section 552.110 of the Government
Code. See id. § 552.110. Because we have already disposed of VAT’s claims under
section 552.110, the county may not withhold any of VAT’s information under
section 552.131(a) of the Government Code. Additionally, we note section 552.131(b) is
designed to protect the interests of governmental bodies, not third parties. As the county
does not raise section 552.131(b) as an exception to disclosure, we find none of the
remaining information may be withheld under section 552.131(b) of the Government Code.

The remaining information includes information that is subject to sections 552.130
and 552.136 of the Government Code.” Section 552.130 provides information relating to a
motor vehicle operator’s license, driver’s license, motor vehicle title or registration, or

*The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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personal identification document issued by an agency of this state or another state or country
1s excepted from public release. See id. § 552.130(a). Accordingly, the county must
withhold the motor vehicle record information we have marked under section 552.130 of the
Government Code.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136(b);
seeid. § 552.136(a) (defining “access device™). This office has determined insurance policy
numbers are access device numbers for purposes of section 552.136. See Open Records
Decision No. 684 at 9 (2009). Accordingly, the county must withhold the insurance policy
numbers in the remaining information under section 552.136 of the Government Code.

We note some of the materials at issue may be protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body
must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the county may withhold the information we have marked under
section 552.104 of the Government Code. To the extent the customer information of
Phoenix and VAT is not available on their websites, the county must withhold this
information under section 552.110(b) of the Government Code. The county must withhold
the additional information we have marked under section 552.110(b) of the Government
Code. The county must withhold the motor vehicle record information we have marked
under section 552.130 of the Government Code and the insurance policy numbers in the
remaining information under section 552.136 of the Government Code. The remaining
information must be released; however, any information that is subject to copyright may be
released only in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Nicholas A. Ybarra
Assistant Attorney General
Open Records Division

NAY/bhf
Ref: ID# 586216
Enc. Submitted documents

c: 2 Requestors
(w/o enclosures)

Ms. Susan G. Fiore
Assistant General Counsel
Phoenix House

164 West 74" Street

New York, New York 10023
(w/o enclosures)

Ms. Angela King

Volunteers of America Texas
300 East Midway Drive
Euless, Texas 76039

(w/o enclosures)



