
KEN PAXTON 
ATTORNEY GE NERAL OF T EXAS 

November 6, 2015 

Mr. Andrew Weber 
Counsel for Tarrant County Administrator's Office 
Kelly Hart 
303 Colorado Street, Suite 2000 
Austin, Texas 78701 

Dear Mr. Weber: 

OR2015-23386 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 586309. 

The Tarrant County Administrator's Office (the "county"), which you represent, received a 
request for information pertaining to complaints filed by a named individual against a named 
county employee. Pursuant to the previous determination in Open Records Decision No. 684 
(2009), you state the county will redact personal e-mail addresses subject to section 552.13 7 
of the Government Code. 1 Additionally, you state the county will withhold certain 
information pursuant to sections 552.136(c) and 552.147(b) of the Government Code.2 

You claim some of the submitted information is excepted from disclosure under 
sections 552.101, 552.102, 552.103, 552.107, 552.108, 552.111, and 552.117 of the 

10pen Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold certain categories of information, including e-mail addresses of members of the public under 
section 552. I 3 7, without the necessity of requesting an attorney general decision. 

2Section 552. I 36 of the Government Code permits a governmental body to withhold the information 
described in section 552. I 36(b) without the necessity of seeking a decision from this office. See Gov't Code 
§ 552. I 36(c). lfa governmental body redacts such information, it must notify the requestor in accordance with 
section 552. I 36( e). See id. § 552.136( d), (e). Section 552. I 47(b) of the Government Code authorizes a 
governmental body to redact a living person 's social security number from public release without requesting 
a decision from this office under the Act. Id. § 552.147(b). 

Post Office Box 12548, Austin, Texas 78711-2548 • (512) 463-2100 • www.texasattorneygeneral.gov 



Mr. Andrew Weber - Page 2 

Government Code and privileged under Texas Rule of Evidence 503.3 We have considered 
the exceptions you claim and reviewed the submitted information. 

Initially, you claim some of the submitted information is not responsive to the request. 
However, we find the information at issue pertains to a complaint filed by the named 
individual against the named county employee. Thus, we find this information is responsive 
to the request. Accordingly, we will consider your arguments against disclosure of this 
information. 

You inform us some of the requested information was the subject of a previous request for 
information, in response to which this office issued Open Records Letter No. 2015-04881 
(2015). In Open Records Letter No. 2015-04881, we determined the county may withhold 
certain information under section 552.108(a)(l) of the Government Code on behalf of the 
Hurst Police Department and may withhold certain information under section 552.103 of the 
Government Code. You inform us, and we agree, the circumstances have changed in regard 
to this information and the county may not rely on Open Records Letter No. 2015-04881 as 
a previous determination in this instance. See Open Records Decision No. 673 (2001) (so 
long as law, facts, and circumstances on which prior ruling was based have not changed, first 
type of previous determination exists where requested information is precisely same 
information as was addressed in prior attorney general ruling, ruling is addressed to same 
governmental body, and ruling concludes information is or is not excepted from disclosure). 
Accordingly, we will address your arguments for the submitted information. 

Next, we note the submitted information contains agendas of public meetings of one of the 
county's commissioners courts. The notices, agendas, and minutes of a governmental body' s 
public meetings are specifically made public under provisions of the Open Meetings Act, 
chapter 551 of the Government Code. See Gov't Code§§ 551.041 (governmental body shall 
give written notice of date, hour, place, and subject of each meeting), .043 (notice of meeting 
of governmental body must be posted in place readily accessible to general public for at 
least 72 hours before scheduled time of meeting). As a general rule, the exceptions to 
disclosure found in the Act do not apply to information that other statutes make public. See 
Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Further, information that is 
specifically made public by statute may not be withheld under section 552.101 of the 
Government Code on the basis of common-law privacy. See Collins v. Tex Mall, L.P., 297 
S. W.3d 409, 415 (Tex. App.-Fort Worth 2009, no pet.) (statutory provision controls and 
preempts common law only when statute directly conflicts with common-law principle); 

3Although you raise section 552.022 of the Government Code, this section is not an exception to 
disclosure. Rather, section 552.022 enumerates categories of information that are not excepted from disclosure 
unless they are made confidential under the act or other law. See Gov't Code§ 552.022. Further, although you 
raise section 552.10 I in conjunction with the attorney-client privilege under Texas Rule of Evidence 503 , this 
office has concluded that section 552. I 0 I does not encompass discovery privileges. See Open Records 
Decision No. 676 at 1-2 (2002). 
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Center Point Energy Houston Elec. LLC v. Harris County Toll Rd. Auth., 436 F.3d 541, 544 
(5th Cir. 2006) (common law controls only where there is no conflicting or controlling 
statutory law). Accordingly, the county must release the agendas of the public meetings we 
have marked pursuant to chapter 551 of the Government Code. 

We note the requested information is subject to section 552.022 of the Government Code. 
Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by Section 
552.108[.] 

Gov' t Code § 552.022(a)(l) . The remammg information consists of a completed 
investigation subject to section 552.022(a)(l) that must be released unless it is excepted 
from disclosure under section 552.108 of the Government Code or expressly made 
confidential under the Act or other law. See id. You seek to withhold some of this 
information under sections 552.103, 552.107, and 552.111 of the Government Code. 
However, these sections are discretionary exceptions and do not make information 
confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning News , 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); see also Open Records Decision Nos. 677 at 8 (2002) (attorney work 
product privilege under section 552.111 may be waived), 676 at 6 (2002) (attorney-client 
privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). Therefore, the 
information at issue may not be withheld under these exceptions. The Texas Supreme Court 
has held, however, the Texas Rules of Evidence and Texas Rules of Civil Procedure are 
"other law" within the meaning of section 552.022. See In re City of Georgetown, 53 
S.W.3d 328, 336 (Tex. 2001). Accordingly, we will address your assertion of the 
attorney-client privilege and attorney work product privilege under Texas Rule of 
Evidence 503 and Texas Rule of Civil Procedure 192.5, respectively. The common-law 
informer's privilege is also other law forthe purpose of section 552.022. See id. at 336; Tex. 
Comm 'non Envtl. Qualityv. Abbott, No. GB-300417 (126thDist. Ct., Travis County, Tex.). 
Further, as sections 552.101 , 552.102, and 552.117 of the Government Code make 
information confidential, we will consider your arguments under these sections for the 
remaining information. We will also address your argument under section 552.108 of the 
Government Code for the remaining information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
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Gov't Code§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, 
which protects information if it (1) contains highly intimate or embarrassing facts , the 
publication of which would be highly objectionable to a reasonable person, and (2) is not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be established. Id. at 681-82. 

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), the court 
addressed the applicability of the common-law privacy doctrine to files of an investigation 
of allegations of sexual harassment in an employment context. The investigation files in 
Ellen contained individual witness statements, an affidavit by the individual accused of the 
misconduct responding to the allegations, and conclusions of the board of inquiry that 
conducted the investigation. Ellen, 840 S.W.2d at 525. The court ordered the release of the 
affidavit of the person under investigation and the conclusions of the board ofinquiry, stating 
that the public' s interest was sufficiently served by the disclosure of such documents . Id. 
In concluding, the Ellen court held that "the public did not possess a legitimate interest in the 
identities of the individual witnesses, nor the details of their personal statements beyond what 
is contained in the documents that have been ordered released." Id. 

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the 
investigation summary must be released under Ellen, along with the statement of the accused, 
but the identities of the victims and witnesses of the alleged sexual harassment must be 
redacted, and their detailed statements must be withheld from disclosure. See Open Records 
Decision Nos. 393 (1983), 339 (1982). If no adequate summary of the investigation exists, 
then all of the information relating to the investigation ordinarily must be released, with the 
exception of information that would identify the victims and witnesses. We note because 
common-law privacy does not protect information about a public employee's alleged 
misconduct on the job or complaints made about a public employee's job performance, the 
identity of the individual accused of sexual harassment is not protected from public 
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219 
( 1978). We also note supervisors are generally not witnesses for purposes of Ellen, except 
where their statements appear in a non-supervisory context. 

In this instance, the submitted information pertains to a sexual harassment investigation and, 
thus, is subject to the ruling in Ellen. Upon review, we find the submitted information 
includes an adequate summary of the investigation. The adequate summary, which we have 
marked, is not confidential under section 552.101 in conjunction with common-law privacy. 
See Ellen, 840 S.W.2d at 525. With the exception of the adequate summary, the county must 
withhold the remaining information at issue under section 552.101 in conjunction with 
common-law privacy and the holding in Ellen.4 We note, however, information within the 

4As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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adequate summary identifies the victims and is confidential under common-law privacy. See 
id. Therefore, the county must withhold the information that identifies the victims, which 
we have marked, within the adequate summary under section 552.101 of the Government 
Code in conjunction with common-law privacy and the holding in Ellen. 

Next, we address your remaining arguments for the adequate summary. Texas Rule of 
Evidence 503 enacts the attorney-client privilege. Rule 503(b)(l) provides as follows : 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made to facilitate the rendition 
of professional legal services to the client: 

(A) between the client or the client's representative and the client's 
lawyer or the lawyer's representative; 

(B) between the client's lawyer and the lawyer's representative; 

(C) by the client, the client's representative, the client' s lawyer, or the 
lawyer' s representative to a lawyer representing another party in a 
pending action or that lawyer's representative, if the communications 
concern a matter of common interest in the pending action; 

(D) between the client's representatives or between the client and the 
client's representative; or 

(E) among lawyers and their representatives representing the same 
client. 

TEX. R. Evm. 503(b)(l). A communication is "confidential" if it is not intended to be 
disclosed to third persons other than those to whom disclosure is made in furtherance of the 
rendition of professional legal services to the client or those reasonably necessary for the 
transmission of the communication. Id. 503(a)(5). 

When asserting the attorney-client privilege, a governmental body has the burden of 
providing the necessary facts to demonstrate the elements of the privilege in order 
to withhold the information at issue. See ORD 676 at 6-7. Thus, in order to withhold 
attorney-client privileged information from disclosure under rule 503 , a governmental body 
must: (1) show the document is a communication transmitted between privileged parties or 
reveals a confidential communication; (2) identify the parties involved in the communication; 
and (3) show the communication is confidential by explaining it was not intended to be 
disclosed to third persons and it was made in furtherance of the rendition of professional 
legal services to the client. Upon a demonstration of all three factors , the information is 
privileged and confidential under rule 503 , provided the client has not waived the privilege 



Mr. Andrew Weber - Page 6 

or the document does not fall within the purview of the exceptions to the privilege 
enumerated in rule 503( d). See Pittsburgh Corning Corp. v. Caldwell, 861 S. W.2d 423, 427 
(Tex. App.-Houston [14th Dist.] 1993, orig. proceeding). 

You contend the attorney-client privilege is applicable to the adequate summary because it 
contains party communications discussing a claim against the county. We note the adequate 
summary was prepared by the county's director of human resources and sent to the county 
administrator. Upon review, we find the county failed to demonstrate the adequate summary 
consists of a communication made in furtherance of the rendition of professional legal 
services to the client for purposes of rule 503. Thus, the county may not withhold the 
adequate summary on that basis. 

Rule 192.5 of the Texas Rules of Civil Procedure encompasses the attorney work-product 
privilege. For purposes of section 552.022 of the Government Code, information is 
confidential under rule 192.5 only to the extent it implicates the core work product aspect of 
the work product privilege. See ORD 677 at 9-10. Rule 192.5 defines core work product as 
the work product of an attorney or an attorney's representative, developed in anticipation of 
litigation or for trial, that contains the mental impressions, opinions, conclusions, or legal 
theories of the attorney or the attorney's representative. See TEX. R. C1v. P. 192.5(a), (b)(l ). 
Accordingly, in order to withhold attorney core work product from disclosure under 
rule 192.5, a governmental body must demonstrate the material was (1) created for trial or 
in anticipation oflitigation and (2) consists of the mental impressions, opinions, conclusions, 
or legal theories of an attorney or an attorney' s representative. Id. 

The first prong of the work product test, which requires a governmental body to show that 
the information at issue was created in anticipation of litigation, has two parts. A 
governmental body must demonstrate (1) a reasonable person would have concluded from 
the totality of the circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue, and (2) the party resisting discovery believed in good 
faith that there was a substantial chance that litigation would ensue and conducted the 
investigation for the purpose of preparing for such litigation. See Nat 'l Tank v. 
Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A "substantial chance" oflitigation does not 
mean a statistical probability, but rather "that litigation is more than merely an abstract 
possibility or unwarranted fear." Id. at 204. The second part of the work product test 
requires the governmental body to show the materials at issue contain the mental 
impressions, opinions, conclusions, or legal theories of an attorney's or an attorney's 
representative. See TEX. R. Clv. P. 192.S(b )( 1 ). A document containing core work product 
information that meets both parts of the work product test is confidential under rule 192.5, 
provided the information does not fall within the scope of the exceptions to the 
privilege enumerated in rule 192.S(c). See Pittsburgh Corning Corp., 861 S.W.2d at 427. 

You contend the information sought contains documents created by certain county attorneys 
in connection to a defense of a specified claim. You further claim the attorneys compiled or 
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communicated the information to the county concerning this claim. Upon review, we find 
you have failed to demonstrate the remaining information in the adequate summary consists 
of an attorney' s core work product. Accordingly, the county may not withhold any of the 
information at issue under rule 192.5 of the Texas Rules of Civil Procedure. 

Section 552. l 08(a)(2) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... it is information that deals with the detection, investigation, 
or prosecution of crime only in relation to an investigation that did not result in conviction 
or deferred adjudication[.]" Gov' t Code § 552.108(a)(2). Section 552.108(a)(2) is 
applicable only if the information at issue relates to a concluded criminal case that did not 
result in a conviction or deferred adjudication. We note section 552. l 08 is generally not 
applicable to records of an internal affairs investigation that is purely administrative in nature 
and does not involve the investigation or prosecution of crime. See City of Fort Worth v. 
Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no pet.); Ellen , 840 S.W.2d at 525-26 
(statutory predecessor to section 552.108 not applicable to internal investigation that did not 
result in criminal investigation or prosecution). 

You state the information at issue pertains to a concluded investigation that did not result in 
a conviction or deferred adjudication. However, the remaining information in the adequate 
summary reflects it was generated as part of an internal investigation conducted by the 
county that was purely administrative in nature. Therefore, we find the county has failed to 
demonstrate the applicability of section 552.108(a)(2) to the information at issue. 
Accordingly, the county may not withhold the adequate summary under 
section 552.108(a)(2) of the Government Code. 

As noted above, section 552.101 of the Government Code encompasses the doctrine of 
common-law privacy. The types ofinformation considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. 540 S.W.2d at 683. 
Additionally, this office has concluded some kinds of medical information are generally 
highly intimate or embarrassing. See Open Records Decision No. 455 (1987). Upon review, 
we find the information we marked satisfies the standard articulated by the Texas Supreme 
Court in Industrial Foundation. Accordingly, the county must withhold the information we 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy.5 However, we find none of the remaining information is highly intimate or 
embarrassing information and of no legitimate public interest, and it may not be withheld 
under section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 

5 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987), 455 at 3-7. The first is the interest in independence in making certain important 
decisions related to the "zones of privacy," pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education, that have been 
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th 
Cir. 1981 ); ORD 455 at 3-7. The second constitutionally protected privacy interest is in 
freedom from public disclosure of certain personal matters. See Ramie v. City of Hedwig 
Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect of constitutional 
privacy balances the individual ' s privacy interest against the public' s interest in the 
information. See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved 
for "the most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492). 
As for the right to privacy under the Texas Constitution, which the county also argues for the 
information at issue, we have interpreted the right of privacy under the Texas Constitution 
is consistent with that under the federal Constitution. See City of Sherman v. Henry, 928 
S. W.2d 464, 4 73 (Tex. 1996) ("While the Texas Constitution has been recognized to possess 
independent vitality, separate and apart from the guarantees provided by the United States 
Constitution, there is no reason to expand Texas constitutional protections .... " (citations 
omitted)). 

Upon review, we find the county has not demonstrated any portion of the adequate summary 
falls within the zones of privacy or implicates an individual's privacy interests for purposes 
of constitutional privacy. Accordingly, none of the adequate summary may be withheld 
under section 552.l 01 of the Government Code in conjunction with constitutional privacy. 

Section 552.101 of the Government Code also encompasses the common-law informer's 
privilege, which Texas courts have long recognized. See Aguilar v. State , 444 
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer's privilege protects from disclosure 
the identities of persons who report activities over which the governmental body has criminal 
or quasi-criminal law-enforcement authority, provided the subject of the information does 
not already know the informer's identity. See Open Records Decision No. 208 at 1-2 (1978). 
The informer's privilege protects the identities of individuals who report violations of 
statutes to the police or similar law-enforcement agencies, as well as those who report 
violations of statutes with civil or criminal penalties to "administrative officials having a 
duty of inspection or of law enforcement within their particular spheres." Open Records 
Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common 
Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be of a violation of 
a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5 
(1988). However, witnesses who provide information in the course of an investigation but 
do not make a report of the violation are not informants for the purposes of the informer' s 
privilege. Upon review, we find you have failed to demonstrate the applicability of the 
common-law informer' s privilege to the adequate summary. Therefore, none of the adequate 
summary may be withheld under section 552.101 on the basis of the informer' s privilege. 
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Some of the information in the adequate summary may be subject to section 552.117 of the 
Government Code. Section 552.117(a)(l) excepts from disclosure the home address and 
telephone number, emergency contact information, social security number, and family 
member information of current or former employees or officials of a governmental body who 
request this information be kept confidential under section 552.024 of the Government Code. 
See Gov' t Code § 552.1l7(a)(l ). Thus, information may be withheld under 
section 552.117(a)(l) only on behalf of a current or former employee or official who made 
a request for confidentiality under section 552.024 prior to the date of the governmental 
body' s receipt of the request for information. Information may not be withheld under 
section 552.117(a)(l) on behalf of a current or former employee or official who did not 
timely request under section 552.024 the information be kept confidential. Therefore, to the 
extent the individuals whose information we have marked timely requested confidentiality 
under section 552.024 of the Government Code, the county must withhold the information 
we marked under section 552.117(a)(l) of the Government Code. Conversely, to the extent 
the individuals at issue did not timely request confidentiality under section 552.024, the 
county may not withhold the marked information under section 552.1l7(a)(l). Further, we 
find you have failed to demonstrate any of the remaining information in the adequate 
summary is subject to section 552.117(a)(l) and none of the remaining information may be 
withheld on that basis. 

In summary, the county must release the agendas of the public meetings we have marked 
pursuant to chapter 551 of the Government Code. With the exception of the adequate 
summary, which we have marked for release, the county must withhold the remaining 
information under section 552.101 of the Government Code in conjunction with 
common-law privacy and the holding in Ellen. The county must withhold the information 
that identifies the victims, which we have marked, within the adequate summary under 
section 552.101 of the Government Code in conjunction with common-law privacy and the 
holding in Ellen. The county must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. To the 
extent the individuals whose information we have marked timely requested confidentiality 
under section 552.024 of the Government Code, the county must withhold the information 
we marked under section 552.117(a)(l) of the Government Code. The county must release 
the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral. gov/open/ 
or! ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
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providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

_jincerely, ( 
( ·~ / 1 · , ~ ' \ /I ' -~ . ~:;-:m, / l -f --(1JLtd/ rt::;1 cl}-----·--) 

Paige Thomp~n 
Assist~.Ar'Jrney Gener~ · 
Open Records Division 

PT/dls 

Ref: ID# 586309 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


