
KEN PAXTON 
ATTORNEY GENE R.AL OF T EXAS 

November 9, 2015 

Mr. Matthew L. Grove 
Assistant County Attorney 
Fort Bend County 
401 Jackson Street, Third Floor 
Richmond, Texas 77469 

Dear Mr. Grove: 

OR2015-23586 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 586510. 

The Fort Bend County Constable Precinct 3 (the "constable' s office") received a request for 
personnel records of three named deputies and all correspondence to a specified individual ' s 
county e-mail address during a specified time period. You claim the submitted information 
is excepted from disclosure under sections 552.101, 552.106, 552.107, 552.108, 552.115, 
and 552.139 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Initially, you inform us some of the requested information was the subject of a previous 
request for a ruling, as a result of which this office issued Open Records Letter 
No. 2015-14015 (2015). In that ruling, we determined, in part, the constable' s office must 
withhold the identifying information of a sexual harassment victim we marked within the 
adequate summary of a sexual harassment investigation under section 552.101 of the 
Government Code in conjunction with common-law privacy and the court's holding in 
Morales v. Ellen, 840 S. W.2d 519 (Tex. App.- El Paso 1992, writ denied); must release the 
remaining information in the adequate summary; and must withhold the remainder of the 
sexual harassment investigation under section 552.101 in conjunction with common-law 
privacy and the court's holding in Ellen. We have no indication the law, facts , or 
circumstances on which the prior ruling was based have changed. Thus, the constable ' s 
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office must continue to rely on Open Records Letter No. 2015-14015 as a previous 
determination, and withhold or release the information we have marked in accordance with 
that ruling. See Open Records Decision No. 673 (2001) (so long as law, facts , and 
circumstances on which prior ruling was based have not changed, first type of previous 
determination exists where requested information is precisely same information as was 
addressed in a prior attorney general ruling, ruling is addressed to same governmental body, 
and ruling concludes that information is or is not excepted from disclosure). Next, we 
address the submitted information not encompassed by the previous ruling. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code§ 552.101. Section 552.101 encompasses chapter411 of the Government Code, 
which makes confidential criminal history record information ("CHRI") generated by the 
National Crime Information Center or by the Texas Crime Information Center. Title 28, 
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain 
from the federal government or other states. Open Records Decision No. 565 (1990). The 
federal regulations allow each state to follow its individual laws with respect to the CHRI 
it generates. See id. Section 411.083 of the Government Code deems confidential CHRI that 
the Department of Public Safety ("DPS") maintains, except that DPS may disseminate this 
information as provided in chapter 411 , subchapter F or subchapter E-1 of the Government 
Code. Gov't Code§ 4 l l.083(a). Sections 4 l l.083(b)(l) and41 l.089(a) authorize a criminal 
justice agency to obtain CHRI; however, a criminal justice agency may not release CHRI 
except to another criminal justice agency for a criminal justice purpose. Id. § 41 l .089(b )( 1 ). 
Other entities specified in chapter 411 of the Government Code are entitled to obtain CHRI 
from DPS or another criminal justice agency; however, those entities may not release CHRI 
except as provided by chapter 411. See generally id.§§ 411.090-.127. Thus, any CHRI 
obtained from DPS or any other criminal justice agency must be withheld under 
section 552.l 01 in conjunction with chapter 411, subchapter F of the Government Code. 
Upon review, we find the information we have marked consists of CHRI that is confidential 
under section 411.083. Thus, the constable' s office must withhold the information we 
marked undersection552.101 in conjunction with section41 l.083 of the Government Code. 
However, we find you have failed to demonstrate the remaining information consists of 
confidential CHRI and the constable's office may not withhold it under section 552.101 on 
that basis. 

Section 552.101 of the Government Code also encompasses section 411.192 of the 
Government Code, which governs the release ofinformation maintained by DPS concerning 
the licensure of an individual to carry a concealed handgun. Section 411.192 provides, in 
relevant part: 

(a) [DPS] shall disclose to a criminal justice agency information contained 
in its files and records regarding whether a named individual or any 
individual named in a specified list is licensed under this subchapter. 
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Information on an individual subject to disclosure under this section includes 
the individual's name, date of birth, gender, race, zip code, telephone 
number, e-mail address, and Internet website address. Except as otherwise 
provided by this section and by Section 411.193 , all other records maintained 
under this subchapter are confidential and are not subject to mandatory 
disclosure under the [Act]. 

(b) An applicant or license holder may be furnished a copy of disclosable 
records regarding the applicant or license holder on request and the payment 
of a reasonable fee. 

Id. § 4 l l . l 92(a)-(b ). The information we have marked consists of concealed handgun license 
information obtained from DPS. In this instance, the requestor is neither the license holder 
nor a criminal justice agency. Thus, the constable' s office must withhold the information we 
marked under section 552.101 of the Government Code in conjunction with section 411.192 
of the Government Code. 

Section 552.101 of the Government Code also encompasses information protected by 
section 560.003 of the Government Code, which provides, "[a] biometric identifier in the 
possession of a governmental body is exempt from disclosure under [the Act]." Id. 
§ 560.003; see id. § 560.001 (1) ("biometric identifier" means retina or iris scan, fingerprint, 
voiceprint, or record of hand or face geometry). There is no indication the requester has a 
right of access to the submitted fingerprints under section 560.002. See id. § 560.002(1)(A) 
(governmental body may not sell, lease, or otherwise disclose individual's biometric 
identifier to another person unless the individual consents to disclosure). Accordingly, the 
constable' s office must withhold the submitted fingerprints , which we have marked, under 
section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code. 

Section 552.101 of the Government Code also encompasses section 1701.454 of the 
Occupations Code, which governs the public availability of information submitted to the 
Texas Commission on Law Enforcement ("TCOLE") under subchapter J of chapter 1701 of 
the Occupations Code. Section 1701.454 provides as follows : 

(a) All information submitted to the [TCOLE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 
incidents of excessive force or violations of the law other than traf1ic 
offenses. 

(b) Except as provided by this subchapter, a [TCOLE] member or other 
person may not release information submitted under this subchapter. 
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Occ. Code § 1701.454. The submitted information includes information that was submitted 
to TC OLE pursuant to subchapter J of chapter 1701 of the Occupations Code. Furthermore, 
the submitted F-5 forms do not indicate the deputies at issue resigned or were terminated due 
to substantiated incidents of excessive force or violations of the law other than traffic 
offenses. Therefore, the constable ' s office must withhold the submitted F-5 forms, which 
we have marked, under section 552.101 of the Government Code in conjunction with 
section 1701.454 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. Section 159 .002 of the MP A provides, in relevant part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159 .004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code§ l 59.002(b)-(c). Information subject to the MPA includes both medical records 
and information obtained from those medical records. See id.§§ 159.002, .004. This office 
has concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Some of the information at issue consists 
of a report of the results of a drug test. We note section 159.001 of the MP A defines 
"patient" as "a person who, to receive medical care, consults with or is seen by a physician." 
Id. § 159.001(3). Because the individual at issue in the report did not receive medical care 
in the administration of the drug test, in this instance, the individual is not a patient for 
purposes of section 159.002, and the drug test results are not subject to the MPA. Upon 
review, however, we find the information we have marked consists of medical records 
subject to the MP A. Accordingly, the constable's office must withhold the information we 
have marked under section 552.101 of the Government Code in conjunction with the MP A. 
However, we find you have failed to demonstrate any portion of the remaining information 
consists of a record of the identity, diagnosis, evaluation, or treatment of a patient by a 
physician that was created or is maintained by a physician. Therefore, no portion of the 
remaining information may be withheld under section 552.101 of the Government Code in 
conjunction with the MP A. 

Section 552.101 also encompasses information protected by other statutes. Section 261.201 
of the Family Code provides, in part, as follows : 
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(a) [T]he following information is confidential, is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

( 1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201(a). You argue some of the remaining information is subject to 
chapter 261 of the Family Code because the incident at issue was referred to the Child 
Protective Services Division of the Department ofFamily and Protective Services. However, 
we note the information at issue pertains to an investigation of possible fraud, and find you 
have failed to demonstrate how any portion of the submitted information was used or 
developed · in an investigation of alleged or suspected child abuse or neglect under 
section 261.201 ( a)(2). Furthermore, you have not established the information is a report of 
alleged or suspected abuse or neglect made under section 261.20l(a)(l). See id. 
§ 261.001(1), (4) (defining "abuse" and "neglect" for purposes of Fam. Code ch. 261). 
Therefore, the constable' s office may not withhold the information at issue under 
section 552.101 of the Government Code in conjunction with section 261.201 of the Family 
Code. 

Section 552.102(a) of the Government Code excepts from disclosure " information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy[.]" Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. 
Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the constable ' s 
office must withhold the dates of birth we marked under section 552.102(a) of the 
Government Code. 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a governmental body must demonstrate that the information constitutes or documents 
a communication. Id. at 7. Second, the communication must have been made "to facilitate 
the rendition of professional legal services" to the client governmental body. TEX. R. 
Ev ID. 503(b )(1 ). The privilege does not apply when an attorney or representative is involved 
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in some capacity other than that of providing or facilitating professional legal services to the 
client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. Evm. 503(b )(1 )(A), (B), (C), (D), (E). Thus, a governmental body 
must inform this office of the identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a confidential communication, id. 503(b)(l), meaning it was "not intended to be disclosed 
to third persons other than those: (A) to whom disclosure is made to further the rendition of 
professional legal services to the client; or (B) reasonably necessary to transmit the 
communication." Id. 503(a)(5). Whether a communication meets this definition depends 
on the intent of the parties involved at the time the information was communicated. Osborne 
v. Johnson , 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). Moreover, 
because the client may elect to waive the privilege at any time, a governmental body must 
explain that the confidentiality of a communication has been maintained. Section 5 52.107 ( 1) 
generally excepts an entire communication that is demonstrated to be protected by the 
attorney-client privilege unless otherwise waived by the governmental body. See Huie v. 
DeShazo, 922 S. W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, 
including facts contained therein).1 

You claim Exhibit D constitutes communications between and among attorneys representing 
the constable's office and employees of the constable's office. You state these 
communications were made for the purpose of rendering legal advice. You assert these 
communications were not intended to be disclosed to third persons and the privileged nature 
of the communications has not been waived. Based on your representations, we find the 
constable's office has demonstrated the applicability of the attorney-client privilege to the 
information at issue. Thus, the constable's office may withhold Exhibit D under 
section 552.107(1) of the Government Code. 

Section 552.108(a)(2) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... it is information that deals with the detection, investigation, 
or prosecution of crime only in relation to an investigation that did not result in conviction 
or deferred adjudication[.]" Gov't Code§ 552.108(a)(2). A governmental body claiming 
section 552.108(a)(2) must demonstrate the requested information relates to a criminal 
investigation that concluded in a final result other than a conviction or deferred adjudication. 

1As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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See id. § 552.301(e)(l)(A) (governmental body must provide comments explaining why 
exceptions raised should apply to information requested). You assert the information 
contained in Exhibit G pertain to closed cases that did not result in conviction or deferred 
adjudication. Based on your representation, we agree section 552.108( a)(2) is applicable to 
Exhibit G. 

We note, however, section 552.108 does not except from disclosure "basic information about 
an arrested person, an arrest, or a crime." Id. § 552.108(c). Basic information refers to the 
information held to be public in Houston Chronicle Publishing Co,. v. City o./Houston, 531 
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 
S.W.2d 559 (Tex. 1976) and includes the identity of the complainant. See Open Records 
Decision No. 127 (1976) (summarizing the types of information considered to be basic 
information). Thus, with the exception of the basic information, the department may 
withhold the information contained in Exhibit G under section 552.108( a)(2). 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation . Id. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). This office also has found personal financial information not relating to a 
financial transaction between an individual and a governmental body is excepted from 
required public disclosure under common-law privacy. See, e.g., Open Records Decision 
Nos. 545 (1990) (common-law privacy protects mortgage payments, assets, bills, and credit 
history), 523 (1989) (common-law privacy protects credit reports, financial statements, and 
other personal financial information), 373 (1983) (sources ofincome not related to financial 
transaction between individual and governmental body protected under common-law 
privacy). In Open Records Decision No. 393 (1983), this office concluded information that 
either identifies or tends to identify a victim of sexual assault or other sex-related offense 
must be withheld under common-law privacy. ORD 393 at 2; see Open Records Decision 
No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d at 519 (Tex. App.-El Paso 1992, 
writ denied) (identity of witnesses to and victims of sexual harassment was highly intimate or 
embarrassing information and public did not have a legitimate interest in such 
information). Upon review, we find the information we have marked, including the 
identifying information of the complainant in the basic information of report 
number 95010219, satisfies the standard articulated by the Texas Supreme Court in 
Industrial Foundation . Therefore, the constable' s office must withhold the information we 
have marked under section 552.101 of the Government Code in conjunction with 
common-law privacy. However, we find you failed to demonstrate the remaining 
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information is highly intimate or embarrassing or of no legitimate public interest. Thus, the 
constable's office may not withhold any of the remaining information under section 552.101 
in conjunction with common-law privacy. 

Section 552.115 excepts from disclosure " [ a] birth or death record maintained by the bureau 
of vital statistics of the Texas Department of Health or a local registration official [. ]" 
Gov' t Code§ 552.l 15(a). Section 552.115 is applicable only to information maintained by 
the bureau of vital statistics or local registration officials. See Open Records Decision 
No. 338 (1982) (finding that statutory predecessor to section 552.115 excepted only those 
birth and death records which are maintained by the bureau of vital statistics and local 
registration officials). Because section 552.115 does not apply to information held by the 
constable's office, the submitted birth certificates may not be withheld on this basis. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home 
addresses, home telephone numbers, emergency contact information, social security 
number, and family member information of a peace officer, as defined by article 2.12 of the 
Code of Criminal Procedure, regardless of whether the peace officer complies with 
section 552.024 of the Government Code or section 552.1175 of the Government Code. 
Gov' t Code§ 552.117(a)(2).2 We note section 552.117(a)(2) protects a peace officer' s 
personal cellular telephone or pager number only if the officer pays for the cellular telephone 
or pager service with his or her personal funds. See Open Records Decision Nos. 670 
at 6 (2001) (Gov't Code§ 552.l 17(a)(2) excepts from disclosure peace officer' s cell phone 
or pager number if officer pays for cell phone or pager service), 506 at 5-6 (1988) 
(section 552.117 not applicable to cellular telephone numbers paid for by governmental body 
and intended for official use). Upon review, the constable ' s office must withhold the 
information we marked under section 552.117(a)(2) of the Government Code; however, the 
constable' s office may only withhold the marked cellular telephone number if the cellular 
telephone service is not paid for by a governmental body. 

Section 552.130 of the Government Code excepts from disclosure information related to a 
motor vehicle operator's or driver' s license or permit issued by an agency of this state or 
another state or country. See Gov' t Code. § 552.130(a)(l). Accordingly, the constable's 
office must withhold the motor vehicle record information we have marked under 
section 552.130 of the Government Code. 

Section 552.136 of the Government Code states "[n]otwithstanding any other provision of 
[the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b ); 
see id. § 552.136(a) (defining "access device"). This office has determined an insurance 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 48 I (I 987), 480 
(1987), 470 (1987). 
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policy number is an access device for purposes of this exception. See Open Records 
Decision No. 684 at 9 (2009). Thus, the constable's office must withhold the insurance 
policy numbers we have marked under section 552.136 of the Government Code. 

Section 552.139 of the Government Code provides, in part: 

(a) Information is excepted from [required public disclosure] if it is 
information that relates to computer network security, to restricted 
information under Section 2059.055 [of the Government Code], or to the 
design, operation, or defense of a computer network. 

(b) The following information is confidential: 

(2) any other assessment of the extent to which data processing 
operations, a computer, a computer program, network, system, or 
system interface, or software of a governmental body or of a 
contractor of a governmental body is vulnerable to unauthorized 
access or harm, including an assessment of the extent to which the 
governmental body's or contractor's electronically stored information 
containing sensitive or critical information is vulnerable to alteration, 
damage, erasure, or inappropriate use[.] 

Gov't Code § 552.139(a), (b)(2). You state the information contained in Exhibit E is 
excepted from disclosure under section 552.139 of the Government Code. Upon review, we 
find the information at issue relates to computer network security; the design, operation, or 
defense of a computer network; or an assessment of the extent to which software of a 
contractor of a governmental body is vulnerable to unauthorized access or harm. 
Accordingly, the constable's office must withhold the information contained in Exhibit E 
under section 552.139. 

In summary, the constable's office must continue to rely on Open Records Letter 
No. 2015-14015 as a previous determination and withhold or release the information we have 
marked in accordance with that ruling. The constable' s office must withhold the information 
we marked under section 552.101 of the Government Code in conjunction with 
section 411.083 of the Government Code. The constable' s office must withhold the 
information we marked under section 552.101 in conjunction with section 411.192 of the 
Government Code. The constable' s office must withhold the submitted fingerprints , which 
we have marked, under section 552.101 in conjunction with section 560.003 of the 
Government Code. The constable' s office must withhold the submitted F-5 forms, which 
we have marked, under section 552.101 in conjunction with section 1701.454 of the 
Occupations Code. The constable's office must withhold the information we marked under 
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section 552.101 in conjunction with the MPA. The constable's office must withhold the 
dates ofbirth we marked under section 552. l 02(a) of the Government Code. The constable's 
office may withhold Exhibit D under section 552.107(1) of the Government Code. With the 
exception of the basic information, the constable's office may withhold the information 
contained in Exhibit Gunder section 552.108(a)(2). The constable's office must withhold 
the information we marked under section 552.101 of the Government Code in conjunction 
with common-law privacy. The constable's office must withhold the information we have 
marked under section 552.117(a)(2) of the Government Code; however, the constable's 
office may only withhold the marked cellular telephone number if the cellular telephone 
services are not paid for by a governmental body. The constable's office must withhold the 
motor vehicle record information we marked under section 552.130 of the Government 
Code. The constable's office must withhold the insurance policy numbers we have marked 
under section 552.136 of the Government Code. The constable's office must withhold the 
information contained in Exhibit E under section 552.139. The constable's office must 
release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

fl~~ 
Joseph Keeney 
Assistant Attorney General 
Open Records Division 

JDK/dls 

Ref: ID# 586510 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


