KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 12, 2015

Ms. Leticia D. McGowan

School Attorney

Dallas Independent School District
3700 Ross Avenue

Dallas, Texas 75204

OR2015-23858
Dear Ms. McGowan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 586900 (DISD ORR# 14458).

The Dallas Independent School District (the “district”) received a request for all reports by
the Office of Internal Audit Investigations during a specified time period. You state you will
release some information. You claim the submitted information is excepted from disclosure
under sections 552.101, 552.107, and 552.108 of the Government Code, as well as privileged
under Texas Rule of Evidence 503 and Texas Rules of Civil Procedure 192.5. We have
considered your arguments and reviewed the submitted information.

We note the submitted information is subject to section 552.022 of the Government Code.
Section 552.022(a)(1) provides for the required public disclosure of “a completed report,
audit, evaluation, or investigation made of, for, or by a governmental body,” unless it is
excepted by section 552.108 of the Government Code or “made confidential under [the Act]
or other law[.]” Gov’t Code § 552.022(a)(1). The submitted information consists of
completed investigations by the district’s Office of Internal Audit. As such, the information
at issue must be released unless it is either excepted under section 552.108 of the
Government Code or confidential under the Act or other law. Although you seek to withhold
some of this information under section 552.107 of the Government Code, this is a
discretionary exception and does not make information confidential under the Act. See Open
Records Decision Nos. 676 at 10-11 (2002) (attorney-client privilege under
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section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary exceptions generally).
Thus, the district may not withhold the information at issue under section 552.107 of the
Government Code. However, we note you raise section 552.108 for a portion of the
submitted information. Additionally, the Texas Supreme Court has held the Texas Rules of
Evidence and Texas Rules of Civil Procedure are “other law” that make information
expressly confidential for the purposes of section 552.022. In re City of Georgetown, 53
S.W.3d 328,336 (Tex. 2001). Moreover, you also raise section 552.101 of the Government
Code, which protects information made confidential under law. Therefore, we will consider
your arguments under sections 552.101, 552.108, Texas Rule of Evidence 503, and Texas
Rule of Civil Procedure 192.5 for the submitted information. Additionally, as
section 552.117 of the Government Code makes information confidential under the law, we
will consider its applicability to the submitted information.'

Section 552.108(a) of the Government Code excepts from disclosure “[ijnformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must reasonably explain how and why the
release of the information at issue would interfere with law enforcement. See id
§§552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977).
We note section 552.108 is generally not applicable to information relating to an
administrative investigation that did not result in a criminal investigation or prosecution. See
Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.—EIl Paso 1992, writ denied)
(statutory predecessor to section 552.108 not applicable to internal investigation that did not
result in criminal investigation or prosecution); see also Open Records Decision No. 350
at 3-4 (1982). Additionally, section 552.108 may be invoked by the proper custodian of
information relating to an investigation or prosecution of criminal conduct. Open Records
Decision No. 474 at 4-5 (1987). Where a non-law enforcement agency possesses
information relating to apending case of a law enforcement agency, the non-law enforcement
agency may withhold the information under section 552.108(a)(1) if it demonstrates the
information relates to the pending case and provides this office with a representation from
the law enforcement agency that wishes to withhold the information. You state the
information at issue involves an ongoing criminal investigation by the district’s police
department (“the department”), which objects to the release of the information at issue.
Thus, we conclude the release of the information at issue would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177, 186-87 (Tex. Civ. App.—Houston [14th Dist.] 1975) (delineating
law enforcement interests present in active cases), writ ref'd n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Therefore, we find section 552.108(a)(1) is applicable to the

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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information you marked and the district may withhold it on this basis on behalf of the
department. ‘

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 21.355 of the Education Code.
Section 21.355(a) provides that “[a] document evaluating the performance of a teacher or
administrator is confidential.” Educ. Code § 21.355(a). This office has interpreted this
section to apply to any document that evaluates, as that term is commonly understood, the
performance of a teacher or administrator. Open Records Decision No. 643 (1996). In that
opinion, this office also concluded a teacher is someone who is required to hold and does
hold a certificate required under chapter 21 of the Education Code and is teaching at the time
of his or her evaluation. Id. In addition, the court has concluded a written reprimand
constitutes an evaluation for purposes of section 21.355 because “it reflects the principal’s
judgment regarding [a teacher’s] actions, gives corrective direction, and provides for further
review.” See Abbott v. North East Indep. Sch. Dist, 212 S.W.3d 364
(Tex. App.—Austin 2006, no pet.).

Upon review, we find the some of the remaining information consists of documents
evaluating the performance of teachers as contemplated by section 21.355. See Educ. Code
§ 21.355(a). You state the teachers at issue held the proper teaching certificate and were
acting as teachers at the time the evaluations were prepared. Therefore, the information we
have marked is confidential under section 21.355 and must be withheld under
section 552.101 of the Government Code. However, we find none of the remaining
information consists of evaluations for the purposes of section 21.355 and it may not be
withheld on this basis.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of current or former employees or officials of a governmental body who
request this information be kept confidential under section 552.024 of the Government Code,
except as provided by section 552.024(a-1). See Gov’t Code § 552.117(a)(1). Whether a
particular item of information is protected by section 552.117(a)(1) must be determined at
the time of the governmental body’s receipt of the request for the information. See Open
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.117(a)(1) only on behalf of a current or former employee or official who made
a request for confidentiality under section 552.024 prior to the date of the governmental
body’s receipt of the request for the information. Information may not be withheld under
section 552.117(a)(1) on behalf of a current or former employee or official who did not
timely request under section 552.024 the information be kept confidential. Therefore, to the

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.



Ms. Leticia D. McGowan - Page 4

extent the individuals whose information is at issue timely requested confidentiality under
section 552.024 of the Government Code, the district must withhold the information we have
marked under section 552.117(a)(1) of the Government Code. Conversely, to the extent the
individuals at issue did not timely request confidentiality under section 552.024, the district
may not withhold the information at issue under section 552.117(a)(1).

In summary, the district may withhold the information you have marked under
section 552.108(a)(1) of the Government Code on behalf of the department. The district
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with section 21.355 of the Education Code. To the extent the
individuals whose information is at issue timely requested confidentiality under
section 552.024 of the Government Code, the district must withhold the information we
marked under section 552.117(a)(1) of the Government Code. The remaining information
must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
Mili Gosar |

Assistant Attorney General
Open Records Division
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