ATTORNEY GENERAIL OF TEXAS

November 16, 2015

Ms. Leslie O. Haby

Assistant Criminal District Attorney
Civil Section

County of Bexar

101 West Nueva Street, 7" Floor
San Antonio, Texas 78205

OR2015-24040
Dear Ms. Haby:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 587544.

The Bexar County District Attorney’s Office (the “district attorney’s office”) received a
request for information pertaining to the arrest and death of a named individual. You claim
the requested information is excepted from disclosure under sections 552.101, 552.102,
552.108,552.111, and 552.117 of the Government Code and privileged under rule 503 of the
Texas Rules of Evidence. We have considered your arguments and reviewed the submitted
information.

Initially, we note the submitted information contains a peace officer’s Texas Commission on
Law Enforcement (“TCOLE”) identification number.! Section 552.002(a) of the
Government Code defines “public information” as information that is written, produced,
collected, assembled, or maintained under a law or ordinance or in connection with the
transaction of official business:

'The Texas Commission on Law Enforcement Officer Standards and Education was renamed the
Texas Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg., R.S.,
ch. 93, § 1.01, 2013 Tex. Gen. Laws 174, 174.
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(1) by a governmental body;
(2) for a governmental body and the governmental body:
(A) owns the information;
- (B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of writing,
producing, collecting, assembling, or maintaining the information; or

(3) by an individual officer or employee of a governmental body in the
officer’s or employee’s official capacity and the information pertains to
official business of the governmental body.

Gov’t Code § 552.002(a). In Open Records Decision No. 581 (1990), this office determined
certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand an officer’s
TCOLE identification number is a unique computer-generated number assigned to peace
officers for identification in TCOLE’s electronic database, and may be used as an access
device number on the TCOLE website. Accordingly, we find the officer’s TCOLE
identification number in the submitted information does not constitute public information
under section 552.002 of the Government Code. Therefore, the TCOLE identification
number is not subject to the Act and need not be released to the requestor.”

Next, we note the responsive information includes a custodial death report. Article 49.18(b)
of the Code of Criminal Procedure provides that with the exception of any portion of the
custodial death report the Office of the Attorney General (“OAG”) determines is privileged,
the OAG shall make the report public. See Crim. Proc. Code art. 49.18(b). The format of
‘the report was revised in May 2006 and now consists of four pages and an attached summary
of how the death occurred. The OAG has determined the four-page report and summary
must be released to the public but any other documents submitted with the revised report are
confidential under article 49.18(b). Although you claim the submitted custodial death report
is excepted from disclosure under section 552.108 of the Government Code, the exceptions
to disclosure found in the Act do not generally apply to information that other statutes make
public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the

*As our ruling is dispositive for this information, we need not address your remaining arguments

against its disclosure. :
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district attorney’s office must release the submitted custodial death report, which we have
marked, pursuant to article 49.18(b) of the Code of Criminal Procedure.

Next, we note the remaining responsive information consists of information subject to
section 552.022 of the Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108[.]

Gov’t Code § 552.022(a)(1). The remaining responsive information consists of a completed
investigation subject to section 552.022(a)(1). The district attorney’s office must release the
remaining responsive information pursuant to section 552.022(a)(1) unless it is excepted
from disclosure under section 552.108 of the Government Code or expressly made
confidential under the Act or other law. See id. Although you raise section 552.111 of the
Government Code for the information at issue, we note section 552.111 is a discretionary
exception and does not make information confidential under the Act. See Open Records
Decision Nos. 677 (2002) (governmental body may waive attorney work product privilege
under section 552.111), 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5
(1999) (governmental body may waive section 552.111). As such, the district attorney’s
office may not withhold any portion of the remaining responsive information under
section 552.111. The attorney work product privilege, which is encompassed by
section 552.111, is also found in rule 192.5 of the Texas Rules of Civil Procedure. The
Texas Supreme Court has held “[t]he Texas Rules of Civil Procedure and Texas Rules of
Evidence are ‘other law’ within the meaning of section 552.022.” In re City of
Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). We note, however, the Texas Rules of Civil
Procedure apply only to “actions of a civil nature.” See TEX. R. Civ.P.2. Thus, because the
responsive information relates to a criminal case, the attorney work product privilege found
in rule 192.5 of the Texas Rules of Civil Procedure does not apply, and the remaining
responsive information may not be withheld on that basis. However, we will consider the
applicability of Texas Rule of Evidence 503 to the information at issue. Further, as
information subject to section 552.022(a)(1) may be withheld under section 552.108 of the
Government Code, we will consider your argument against disclosure under section 552.108.
Finally, because sections 552.101, 552.102, and 552.117 make information confidential
under the Act, we will consider your arguments under these exceptions.

Section 552.108 of the Government Code states, in pertinent part, the following:
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(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime [is excepted from
required public disclosure] if:

(4) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)(4), (b)(3).. Sections 552.108(a)(4) and 552.108(b)(3) protect
information prepared by an attorney representing the state or information that reflects the
mental impressions or legal reasoning of an attorney representing the state. A governmental
body that claims an exception to disclosure under sections 552.108(a)(4) and 552.108(b)(3)
must reasonably explain how and why these exceptions are applicable to the information the
governmental body seeks to withhold. See id. § 552.301(e)(1)(A); see also Ex parte
Pruitt, 551 SW.2d 706 (Tex. 1977). In Curry v. Walker, 873 S.W.2d 379 (Tex. 1994), the
Texas Supreme Court held a request for a district attorney’s “entire litigation file” was “too
broad” and, quoting National Union Fire Insurance Co. v. Valdez, 863 S.W.2d 458, 460
(Tex. 1993), held “the decision as to what to include in [the file] necessarily reveals the
attorney’s thought processes concerning the prosecution or defense of the case.” 873 S.W.2d
at 380.
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You contend the request encompasses the district attorney’s office’s entire prosecution file
for the case at issue. In addition, you indicate release of the information at issue would
reveal the mental impressions or legal reasoning of prosecutors-in the district attorney’s
office. Based on your representations and our review, we agree sections 552.108(a)(4)
and 552.108(b)(3) are applicable to the remaining information.

Section 552.108, however, does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle Publishing Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.} 1975), writ ref’'d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types of information made public by Houston Chronicle). Thus, with the
exception of basic information, the district attorney’s office may withhold the remaining
information under sections 552.108(a)(4) and 552.108(b)(3) of the Government Code and
the holding in Curry.?

We understand you to assert the basic information is privileged under Texas Rule of
Evidence 503. Rule 503(b)(1) provides:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:

(A) between the client or the client’s representative and the
client’s lawyer or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s
representative;

(C) by the client, the client’s representative, the client’s
lawyer, or the lawyer’s representative to a lawyer
representing another party in a pending action or that lawyer’s
representative, if the communications concern a matter of
common interest in the pending action;

(D) between the client’s representatives or between the client
and the client’s representative; or

*As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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(E) among lawyers and their representatives representing the
same client. :

Tex. R. Evid. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made to further the rendition of
professional legal services to the client or reasonably necessary to transmit the
communication. Id. 503(a)(5).

Accordingly, in order to withhold attorney-client privileged information from disclosure
under Rule 503, a governmental body must 1) show that the document is a communication
transmitted between privileged parties or reveals a confidential communication; 2) identify
the parties involved in the communication; and 3) show that the communication is
confidential by explaining that it was not intended to be disclosed to third persons and that
it was made in furtherance of the rendition of professional legal services to the client. See
Open Records Decision No. 676 (2002). Upon a demonstration of all three factors, the entire
communication is confidential under Rule 503 provided the client has not waived the
privilege or the communication does not fall within the purview of the exceptions to the
privilege enumerated in Rule 503(d). Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996)
(privilege extends to entire communication, including facts contained therein); In re Valero
Energy Corp., 973 S.W.2d 453, 457 (Tex. App.—Houston [14™ Dist.] 1998, orig.
proceeding) (privilege attaches to complete communication, including factual information).

You argue the basic information contains “communications within the [district attorney’s
office].” However, upon review, we find you have not demonstrated the basic information
consists of communications between privileged parties. Thus, we find you have not
demonstrated the basic information constitutes privileged attorney-client communications
for the purposes of Texas Rule of Evidence 503. Accordingly, the district attorney’s office
may not withhold any of the basic information under Texas Rule of Evidence 503.

In summary, the TCOLE identification number is not subject to the Act and need not be
released to the requestor. The district attorney’s office must release the submitted custodial
death report, which we have marked, pursuant to article 49.18(b) of the Code of Criminal
Procedure. With the exception of basic information, which must be released, the district
attorney’s office may withhold the remaining responsive information under
sections 552.108(a)(4) and 552.108(b)(3) of the Government Code and the holding in Curry.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787. ”

Jennifer Luttrall

Assistant Attorney General
Open Records Division
JL/akg

Ref: ID# 587544

Enc. Submitted documents

c: Requestor
(w/o enclosures)



