KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 18, 2015

Ms. Marie N. Rovira

Counsel for the City of Lavon
Messer, Rockfeller & Fort, PLLC
6351 Preson Road. Suite 350
Frisco, Texas 75034

OR2015-24270
Dear Ms. Rovira:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 587683.

The City of Lavon (the “city”), which you represent, received a request for all e-mails sent
and received from the city mayor’s or city secretary’s city e-mail account over the last sixty
days. You claim the submitted information is excepted from disclosure under
sections 552.101, 552.107, 552.111, 552.117, 552.130, 552.136, and 552.137 of the
Government Code, and privileged under Texas Rule of Evidence 503 and Texas Rule of
Civil Procedure 192.5." We have considered the submitted arguments and reviewed the
submitted representative sample of information.” We have also received and considered the
requestor’s comments. See Gov’t Code § 552.304 (interested party may submit written
comments regarding availability of requested information).

Initially, we note some of the submitted information is not responsive to the request for
information because it was created after the city received the instant request. This ruling

'Although you raise section 552.101 of the Government Code in conjunction with Texas Rule of
Evidence 503, this office has concluded that section 552.101 does not encompass discovery privileges. See
Open Records Decision No. 676 at 1-2 (2002), 575 at 2 (1990).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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does not address the public availability of any information that is not responsive to this

request, and the city is not required to release nonresponsive information in response to this
3

request.”

Next, we must address the city’s procedural obligations under section 552.301 of the
Government Code, which prescribes the procedures a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. See id. § 552.301. Pursuant to section 552.301(b), a governmental body must
ask for a decision from this office and state the exceptions that apply within ten business days
of receiving the written request. See id. § 552.301(b). Further, pursuant to
section 552.301(e), a governmental body must submit to this office within fifteen business
days of receiving an open records request (1) written comments stating the reasons why the
stated exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See id. § 552.301(e). We note the city received the request
for information after business hours on July 29, 2015. Therefore, the city received the
request on July 30, 315. Accordingly, the city’s ten-business-day deadline was
August 13, 2015, and the city’s fifteen-business-day deadline was August 20, 2015.
However, the envelope in which the city provided the information required by
sections 552.301(b) and 552.301(e) was meter-marked September 12, 2015 See id.
§ 552.308(a)(1) (describing rules for calculating submission dates of documents sent via first
class United States mail, common or contract carrier, or interagency mail). Consequently,
we determine the city failed to comply with the procedural requirements mandated by
section 552.301 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with section 552.301 results in the legal presumption the requested information is
public and must be released unless a compelling reason exists to withhold the information
from disclosure. See id § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex.
App.—Fort Worth 2005. no pet.); Hancock v. State Bd. of Ins., 197 S.W.2d 379, 381-82
(Tex. App.—Austin 1990. no writ) (governmental body must make compelling
demonstration to overcome presumption of openness pursuant to statutory predecessor to
section 552.302); see also Open Records Decision No. 630 (1994). Generally, a compelling
reason to withhold information exists where some other source of law makes the information
confidential or where third-party interests are at stake. Open Records Decision No. 150 at 2
(1977). You claim the responsive information is excepted from disclosure under
sections 552.107 and 552.111 of the Government Code and privileged under rule 503 of the
Texas Rules of Evidence and rule 192.5 of the Texas Rules of Civil Procedure. However,
sections 552.107 and 552.111 of the Government Code and the claimed privileges are

*As our ruling is dispositive, we need not address your arguments against disclosure of this
information.



Ms. Marie N. Rovira - Page 3

discretionary in nature. They serve to protect a governmental body’s interests and may be
waived; as such, they do not constitute compelling reasons to withhold information. See
Open Records Decision Nos. 677 at 8-10 (2002) (attorney work product privilege under
section 552.111 and rule 192.5 may be waived), 676 at 10-11, 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions), 470 at 7 (1987) (deliberative process privilege under statutory predecessor to
section 552.111 subject to waiver). Because the city has failed to comply with the procedural
requirements of the Act, the city has waived all of its discretionary exceptions to disclosure.
However, we note sections 552.101,552.117,552.136, and 552.137 can provide compelling
reasons to overcome the presumption of openness. Therefore, we will address the
applicability of these sections to the responsive information.

You state the city inadvertently provided the requestor access to the responsive information
in response to this request. We note the Act does not permit selective disclosure of
information to the public. See Gov't Code §§ 552.007(b), .021; Open Records Decision
No. 463 at 1-2 (1987). Information that has been voluntarily released to a member of the
public may not subsequently be withheld from another member of the public, unless public
disclosure of the information is expressly prohibited by law or the information is confidential
under law. See Gov’t Code § 552.007(a); Open Records Decision Nos. 518 at 3 (1989), 490
at 2 (1988); but see Open Records Decision Nos. 579 (1990) (exchange of information
among litigants in “informal” discovery is not “voluntary” release of information for
purposes of statutory predecessor to Gov’t Code § 552.007), 454 at 2 (1986) (governmental
body that disclosed information because it reasonably concluded that it had constitutional
obligation to do so could still invoke statutory predecessor to Gov't Code § 552.108). In this
instance, you inform us that the release was inadvertent. We note that a governmental body
is not precluded from invoking an exception to further public disclosure of information that
has been released on a limited basis through no official action and against the wishes and
policy of the governmental body. See Open Records Decision No. 376 at 2 (1983); see also
Open Records Decision No. 387 at 3 (1983) (information that is not voluntarily released by
a governmental body, but nevertheless comes into another party’s possession, is not
henceforth automatically available to everyone). Moreover, you claim
sections 552.101, 552.117, 552.136, and 552.137 of the Government Code, which are
confidentiality provisions for the purposes of section 552.007 of the Government Code.
Accordingly, we will address your claims under these sections for the responsive
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. /d. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
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at 683. This office has concluded some kinds of medical information are generally highly
intimate or embarrassing. See Open Records Decision No. 455 (1987). We note some of the
information at issue pertains to worker’s compensation claims, and thus, there is a legitimate
public interest in this information. See Open Records Decision Nos. 545 at 4 (1990)
(attorney general has found kinds of financial information not excepted from public
disclosure by common-law privacy to generally be those regarding receipt of governmental
funds or debts owed to governmental entities), 423 at 2 (1984) (scope of public employee
privacy is narrow). Upon review, we find you have failed to demonstrate the responsive
information is highly intimate or embarrassing information of no legitimate public interest.
Therefore, no portion of the responsive information may be withheld under section 552.101
of the Government Code in conjunction with common-law privacy.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of current or former employees or officials of a governmental body who
request this information be kept confidential under section 552.024 of the Government Code.
See Gov’t Code § 552.117(a)(1). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee or official who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for information.
Information may not be withheld under section 552.117(a)(1) on behalf of a current or former
employee or official who did not timely request under section 552.024 the information be
kept confidential. Therefore, to the extent the individual whose information you have
marked timely requested confidentiality under section 552.024 of the Government Code, the
city must withhold the information you have marked, and the additional information we have
marked, under section 552.117(a)(1) of the Government Code. Conversely, to the extent the
individual at issue did not timely request confidentiality under section 552.024, the city may
not withhold the marked information under section 552.117(a)(1) of the Government Code.

Section 552.136(b) of the Government Code states that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card. or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device™). Therefore, the city must
withhold the access device numbers we have marked under section 552.136 of the
Government Code. However, we find the remaining information does not consists of access
device numbers for purposes of section 552.136 of the Government Code, and none of the
remaining responsive information may be withheld on this basis.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c).
Section 552.137 is not applicable to an institutional e-mail address, an Internet website
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address, the general e-mail address of a business, an e-mail address of a person who has a
contractual relationship with a governmental body. or an e-mail address maintained by a
governmental entity for one of its officials or employees. The e-mail addresses at issue do
not appear to be of a type specifically excluded by subsection (¢). Therefore, the city must
withhold the personal e-mail address you have marked, and the additional personal e-mail
address we have marked, under section 552.137 of the Government Code, unless the owners
affirmatively consent to their public disclosure.

In summary, the city must withhold the information you have marked, and the additional
information we have marked, under section 552.117(a)(1) of the Government Code if the
individual whose information is at issue timely requested confidentiality under
section 552.024 of the Government Code. The city must withhold the access device numbers
we have marked under section 552.136 of the Government Code. The city must withhold
the e-mail address you have marked and the additional e-mail address we have marked under
section 552.137 of the Government Code, unless the owners affirmatively consent to their
public disclosure. The city must release the remaining responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

5“‘?“7“’__’ L.

Mus&aini
Assistant Attorney General
Open Records Division

TSH/som
Ref: ID# 587683
Enc. Submitted documents

& Requestor
(w/o enclosures)



