
KEN PAXTON 
ATTO RN E Y GENE RA L Of TEXAS 

November 23, 2015 

Mr. David T. Ritter 
Counsel for the City of McKinney 
Brown & Hofmeister, L.L.P. 
740 East Campbell Road, Suite 800 
Richardson, Texas 75081 

Dear Mr. Ritter: 

OR2015-24507 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 588507 (City Ref. No. 15-017198). 

The City of McKinney (the "city"), which you represent, received a request for (1) all 
internal audits, reviews, or investigations into any McKinney Police Department (the 
"department) employee regarding a named individual; (2) all department employee 
complaints submitted by the named individual; (3) all communications between or among 
department employees or any other individual regarding the named individual; and ( 4) all 
communications between department employees and the named individual. You state and 
indicate you will redact e-mail addresses subject to section 552.137 of the Government Code 
pursuant to Open Records Decision No. 684 (2009) and social security numbers pursuant to 
section 552.147(b) of the Government Code. 1 You claim portions of the submitted 
information are excepted from disclosure under sections 552.l 01 , 552.108, and 552.130 of 
the Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

10pen Records Decision No. 684 is a previous detennination to all governmental bodies authorizing 
them to withhold certain categories of infonnation, including an e-mail address of a member of the public under 
section 552.137 of the Government Code, without the necessity of seeking a decision from this office. 
Section 552. I 47(b) of the Government Code authorizes a governmental body to redact a living person ' s social 
security number from public release without the necessity of requesting a decision from this office under the 
Act. Gov' t Code§ 552.147(b). 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.l 01. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information that (1) contains highly intimate or embarrassing facts , the publication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be satisfied. Id. at 681-82. Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation . Id. 
at 683. A compilation of an individual's criminal history is highly embarrassing information, 
the publication of which would be highly objectionable to a reasonable person. Cf US 
Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) 
(when considering prong regarding individual ' s privacy interest, court recognized distinction 
between public records found in courthouse files and local police stations and compiled 
summary of information and noted that individual has significant privacy interest in 
compilation of one' s criminal history). Furthermore, we find a compilation of a private 
citizen's criminal history is generally not of legitimate concern to the public. However, 
information that refers to an individual solely as a victim, witness, or involved person is not 
private as criminal history and may not be withheld under section 552.101 on that basis. We 
note records relating to routine traffic violations are not considered criminal history 
information. Cf Gov't Code § 411.082(2)(8) (criminal history record information does not 
include driving record information). 

You contend the present request, in part, requires the city to compile unspecified law 
enforcement records concerning the named individual. However, we note the request seeks 
information about the named individual in regard to any internal audits, reviews, or 
investigations into any department employee. This request does not seek a compilation of 
an individual ' s criminal history and does not implicate the named individual's common-law 
right to privacy. Accordingly, the city may not withhold any of the submitted information 
as a criminal history compilation under section 552.101 of the Government Code in 
conjunction with common-law privacy. 

Section 552.108(a)(2) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... it is information that deals with the detection, investigation, 
or prosecution of crime only in relation to an investigation that did not result in conviction 
or deferred adjudication[.]" Gov't Code § 552.108(a)(2). A governmental body claiming 
section 552.108(a)(2) must demonstrate that the requested information relates to a criminal 
investigation that has concluded in a final result other than a conviction or deferred 
adjudication. See id. § 552.301(e)(l)(A) (governmental body must. provide comments 
explaining why exceptions raised should apply to information requested). We note 
section 552.108 is generally not applicable to the records of an internal affairs investigation 
that is purely administrative in nature and that does not involve the investigation or 
prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. 
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App.-Austin 2002. no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App­
El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable to 
internal investigation that did not result in criminal investigation or prosecution); see also 
Open Records Decision No. 350 at 3-4 (1982). You state some of the information at issue 
pertains to concluded investigations that did not result in conviction or deferred adjudication. 
Based on your representation and our review, we conclude the information we have marked 
is subject to section 552.108(a)(2) of the Government Code. However, we find the 
remaining information reflects it was generated as part of an internal investigation conducted 
by the department that was purely administrative in nature. Therefore, we find the city has 
failed to demonstrate the applicability of section 552.108( a)(2) to the remaining information. 
Accordingly, the city may not withhold the remaining information under 
section 552.108(a)(2) of the Government Code. 

We note, however, section 552.108 does not except from disclosure basic information about 
an arrested person, an arrest, or a crime. Gov't Code§ 552.108( c ). Basic information refers 
to the information held to be public in Houston Chronicle Publishing Co. v. City of 
Houston, 531S.W.2d177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'dn.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127 (1976) 
(summarizing the types of information considered to be basic information). Thus, with the 
exception of basic information, the city may withhold the information we have marked under 
section 552.108(a)(2) of the Government Code.2 

Section 552.101 of the Government Code also encompasses section 1703.306 of the 
Occupations Code, which provides the following: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated in 
writing by the examinee; 

(2) the person that requested the examination; 

(3) a member, or the member's agent, of a governmental agency that 
licenses a polygraph examiner or supervises or controls a polygraph 
examiner' s activities; 

( 4) another polygraph examiner in private consultation; or 

2As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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(5) any other person required by due process of law. 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires information from a polygraph examination 
under this section shall maintain the confidentiality of the information. 

( c) A polygraph examiner to whom information acquired from a polygraph 
examination is disclosed under Subsection (a)(4) may not disclose the 
information except as provided by this section. 

Occ. Code§ 1703.306. Upon review, we find some of the remaining information, which we 
have marked, consists of information acquired from a polygraph examination subject to 
section 1703.306. The requestor does not appear to fall into any of the categories of 
individuals who are authorized to receive the polygraph information under 
section 1703.306(a). Therefore, the city must withhold the polygraph information we have 
marked under section 552.101 of the Government Code in conjunction with 
section 1703.306(a) of the Occupations Code. However, we find you have not demonstrated 
any of the remaining information you have marked consists of information that is 
confidential under section 1703.306. Thus, the city may not withhold any of the remaining 
information you have marked under section 552.101 of the Government Code on that basis. 

As previously mentioned, section 552.101 of the Government Code encompasses the 
doctrine of common-law privacy. This office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). This office has also found that personal financial information not relating 
to the financial transaction between an individual and a governmental body is excepted from 
disclosure under common-law privacy. See Open Records Decision No. 600 (1992). 
Additionally, under the common-law right of privacy, an individual has a right to be free 
from the publicizing of private affairs in which the public has no legitimate concern. Indus. 
Found. , 540 S.W.2d at 682. In considering whether a public citizen' s date of birth is private, 
the Third Court of Appeals looked to the supreme court ' s rationale in Texas Comptroller of 
Public Accounts v. Attorney General ofTexas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City 
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061 , at *3 (Tex. App.-Austin 
May 22, 2015 , pet. denied) (mem. op.). The supreme court concluded public employees ' 
dates of birth are private under section 552.102 of the Government Code because the 
employees' privacy interest substantially outweighed the negligible public interest in 
disclosure.3 Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the 
court of appeals concluded the privacy rights of public employees apply equally to public 
citizens, and thus, public citizens' dates of birth are also protected by common-law privacy 
pursuant to section 552.101. City of Dallas, 2015 WL 3394061 , at *3. As noted above, a 
compilation of an individual ' s criminal history is highly embarrassing information, the 

3Section 552.102(a) excepts from disclosure " information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov 't Code § 552.102(a). 
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publication of which would be highly objectionable to a reasonable person. Cf Reporters 
Comm., 489 U.S. at 764. Furthermore, we find a compilation of a private citizen' s criminal 
history is generally not of legitimate concern to the public. Upon review, we find some of 
the information at issue satisfies the standard articulated by the Texas Supreme Court in 
Industrial Foundation. Accordingly, the city must withhold the information we have marked 
and public citizens ' dates of birth under section 552.101 of the Government Code in 
conjunction with common-law privacy. However, we find the city failed to demonstrate the 
remaining information is highly intimate or embarrassing and of no legitimate public interest. 
Thus, the city may not withhold the remaining information under section 552.101 m 
conjunction with common-law privacy. 

Section 552.101 of the Government Code also encompasses the common-law informer's 
privilege, which Texas courts have long recognized. See Aguilar v. State , 444 
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer' s privilege protects the identities 
of persons who report activities over which the governmental body has criminal or 
quasi-criminal law-enforcement authority, provided that the subject of the information does 
not already know the informer' s identity. See Open Records Decision Nos. 515 at 3 
(1998), 208 at 1-2 (1978). The informer's privilege protects the identities ofindividuals who 
report violations of statutes to the police or similar law-enforcement agencies, as well as 
those who report violations of statutes with civil or criminal penalties to "administrative 
officials having a duty of inspection or of law enforcement within their particular spheres." 
See Open Records Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in 
Trials at Common Law,§ 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be 
of a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 
(1990), 515 at 4-5 (1988). The privilege excepts the informer's statement only to the extent 
necessary to protect the informer's identity. See Open Records Decision No. 549 at 5 (1990). 
We note the informer' s privilege does not apply where the informant's identity is known to 
the individual who is the subject of the complaint. See Open Records Decision No. 208 
at 1-2 (1978). 

You state portions of the remammg information identify complainants who reported 
violations oflaw to the department. You explain this entity is responsible for enforcing the 
relevant portion of the laws at issue, which carries a criminal penalty. Based upon your 
representations and our review, we conclude the city has demonstrated the applicability of 
the common-law informer's privilege to the information at issue. Therefore, the city may 
withhold the information you have marked under section 552.101 of the Government Code 
in conjunction with the common-law informer' s privilege. 

Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right 
to make certain kinds of decisions independently and (2) an individual ' s interest in avoiding 
disclosure of personal matters. ORD 455 at 4. The first type protects an individual ' s 
autonomy within "zones of privacy" which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. Id. The second type 
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of constitutional privacy requires a balancing between the individual ' s privacy interests and 
the public's need to know information of public concern. Id. The scope of information 
protected is narrower than that under the common law doctrine of privacy; the information 
must concern the "most intimate aspects of human affairs." Id. at 5 (citing Ramie v. City of 
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). Upon review, we find the information 
we have marked falls within the zones of privacy or implicates an individual ' s privacy 
interests for purposes of constitutional privacy. Accordingly, the city must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with constitutional privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or a personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. Gov't Code § 552.130(a). The remaining information 
includes video recordings containing motor vehicle record information. You state the city 
does not have the technological capability to redact this information from the submitted 
video recordings. Accordingly, we find the city must withhold the motor vehicle record 
information you have marked, the additional information we have marked, and the submitted 
video recordings under section 552.130 of the Government Code. 

Section 552.136(b) of the Government Code states that " [ n ]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential."4 Id. 
§ 552.136(b); see id. § 552.136(a) (defining "access device"). Therefore, the city must 
withhold the access device number we have marked under section 552.136 of the 
Government Code. 

In summary, with the exception of basic information, the city may withhold the information 
we have marked under section 552.108(a)(2) of the Government Code. The city must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with section 1703.306 of the Occupations Code. The city must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with common-law privacy. The city may withhold the information you have marked under 
section 552.101 of the Government Code in conjunction with the common-law informer' s 
privilege. The city must withhold the information we have marked under section 552.101 
of the Government Code in conjunction with constitutional privacy. The city must withhold 
the information you have marked, the additional information we have marked, and the 
submitted video recordings under section 552.130 of the Government Code. The city must 
withhold the information we have marked under section 552.136 of the Government Code. 
The city must release the remaining information. 

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 



Mr. David T. Ritter - Page 7 

This letter ruling is limited to the particular information at issue in this request and limited 
· to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
or! ruling info.shtml, or call the Office of the Attorney General 's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

ussaim 
Assistant Attorney General 
Open Records Division 

TH/som 

Ref: ID# 588507 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


