ATTORNEY GENERAL OF TEXAS

November 23, 2015

Ms. Halfreda Anderson-Nelson
Senior Assistant General Counsel
Dallas Area Rapid Transit

P.O. Box 660163

Dallas, Texas 75266-0163

OR2015-24594
Dear Ms. Anderson-Nelson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 588165 (DART ORR No. 147-090215).

Dallas Area Rapid Transit (“DART”) received a request for all proposals received, price
sheets, and evaluation forms and comments related to a specified request for proposals.' You
state you do not have information responsive to the portion of the request seeking evaluation
forms and comments related to the specified request for proposals.” Although you take no
position as to whether the submitted information is excepted under the Act, you state release
of the submitted information may implicate the proprietary interests of third parties.
Accordingly, you notified the third parties of the request for information and of their rights

"You state, and provide information demonstrating, DART sought and received clarification of the
information requested. See Gov’t Code § 552.222 (providing if request for information is unclear,
governmental body may ask requestor to clarify request); see also City of Dallas v. Abbott, 304 S.W.3d 380,
387 (Tex. 2010) (holding that when a governmental entity, acting in good faith, requests clarification or
narrowing of an unclear or over-broad request for public information, the ten-day period to request an attorney
general ruling is measured from the date the request is clarified or narrowed).

>The Act does not require a governmental body to release information that did not exist when arequest
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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to submit arguments stating why their information should not be released.® See Gov’t Code
§ 552.305 (permitting interested third party to submit to attorney general reasons why
requested information should not be released); Open Records Decision No. 542 (1990)
(determining statutory predecessor to section 552.305 permits governmental body to rely on
interested third parly to raise and explain applicability of exception in certain circumstances).
We have received comments from Unwire. We have considered the submitted arguments
and reviewed the submitted information.

Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we have only received
comments from Unwire explaining why its information should not be released. Therefore,
we have no basis to conclude any of the remaining third parties have a protected proprietary
interest in the submitted information. See id. § 552.110; Open Records Decision Nos. 661
at 5-6 (1999) (to prevent disclosure of commercial or financial information, party must show
by specific factual evidence, not conclusory or generalized allegations, release of requested
information would cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish prima facie case information is trade secret), 542 at 3. Accordingly, DART
may not withhold any of the submitted information on the basis of any proprietary interest
any of the remaining third parties may have in the information.

We understand Unwire to claim its pricing information are excepted under
section 552.110(b) of the Government Code, which protects “[c]Jommercial or financial
information for which it is demonstrated based on specific factual evidence that disclosure
would cause substantial competitive harm to the person from whom the information was
obtained[.]”* Gov’t Code § 552.110(b). This exception to disclosure requires a specific
factual or evidentiary showing, not conclusory or generalized allegations, that substantial
competitive injury would likely result from release of the information at issue. Id.; see also
ORD 661 at 5-6 (to prevent disclosure of commercial or financial information, party must
show by specific factual evidence, not conclusory or generalized allegations, that release of
requested information would cause that party substantial competitive harm).

You inform us Unwire was the winning bidder for the request for proposals at issue. We
note the pricing information of a winning bidder, such as Unwire, is generally not excepted

*The notified third parties are: Accenture, American Eagle, Amor Group, Bytemark, Inc., Globe
Sherpa, Masabi, NTT Data, Pectra, Portafare, SK C&C USA, Skillnet Solutions, Trapeze Software Group, Inc.,
and Unwire ApS (“Unwire”).

“Although Unwire raises section 552.101 of the Government Code, it has not submitted arguments
explaining how this exception applies to the submitted information. Therefore, we do not address this
p g Y pp
exception.
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under section 552.110(b). This office considers the prices charged in government contract
awards to be a matter of strong public interest. See Open Records Decision No. 514 (1988)
(public has interest in knowing prices charged by government contractors). See generally
Dep’t of Justice Guide to the Freedom of Information Act 344-45 (2009) (federal cases
applying analogous Freedom of Information Act reasoning that disclosure of prices charged
government is a cost of doing business with government). Upon review, we find Unwire has
failed to demonstrate the release of its pricing information at issue would cause it substantial
competitive harm. Therefore, DART may not withhold any of the submitted information
under section 552.110(b) of the Government Code.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.”® Gov’t Code
§ 552.136(b); see also id. § 552.136(a) (defining “access device). Upon review, we find
DART must withhold the bank account numbers we have marked under section 552.136 of
the Government Code.

We note some of the remaining information appears to be subject to copyright law. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, DART must withhold the bank account numbers we have marked under
section 552.136 of the Government Code. DART must release the remaining information;
however, any information protected by copyright may only be released in accordance with
copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/

>The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney

General, toll free, at (888) 672-6787.

Sincerely,

Tim Neal
Assistant Attorney General
Open Records Division

TN/bhf
Ref: ID# 588165
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Ms. Helena Gustavsson
Project Manager
Unwire ApS
Vermundsgade 38

DK 2100 Copenhagen
(w/o enclosures)

Mr. Darryl Heath

Accenture

Suite 1400

5221 North O’Connor Boulevard
Irving, Texas 75039

(w/o enclosures)

Ms. Stephanie Murg

American Eagle

10th Floor

5605 North MacArthur Boulevard
Irving, Texas 75038

(w/o enclosures)

Mr. Poong Wook Jung

SK C&C USA

Suite 425

12600 Deerfield Parkway
Alpharetta, Georgia 30004
(w/o enclosures)

Mr. Micah Bergdale
Bytemark, Inc.

#1501

275 7th Avenue

New York, New York 10001
(w/o enclosures)

Ms. Rebecca Nutt
Masabi

56 Ayres Street
London

SEl1 1EU

(w/o enclosures)
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Mr. Nathaniel Parker

Globe Sherpa

2025 Northwest Overton Street
Portland, Oregon 97209

(w/o enclosures)

Mr. Conrad M. Sheehan
NTT Data

325 North LaSalle Street
Chicago, Illinois 60654
(w/o enclosures)

Ms. Graciela Roggio

Pectra

2425 West Loop South, Suite 200
Houston, Texas 77027

(w/o enclosures)

Mr. Richard Gallo

Portafare

210 East 39th Street

New York, New York 10016
(w/o enclosures)

Mr. Prashant Kukde

Skillnet Solutions

1501 Sonora Court, Suite 2
Sunnyvale, California 94086
(w/o enclosures)

Mr. Brian Beattie

Trapeze Software Group, Inc.
8360 Via de Ventura, Suite L-200
Scottsdale, Arizona 85258

(w/o enclosures)

Mr. Brian Parker

Amor Group

2500 City West Boulevard
Houston, Texas 77042-3000
(w/o enclosure)



