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Dear Ms. Tynan:

You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 588678 (OGC# 164354).

The University of Texas Medical Branch at Galveston (the “university”) received a request
for information pertaining to a specified internal investigation and the personnel files of three
named individuals. You state you will release some information to the requestor upon
payment of charges. You state you will redact information protected by
section 552.117(a)(1) of the Government Code pursuant to section 552.024(c)(2) of the
Government Code, information subject to section 552.117(a)(2) of the Government Code in
accordance with Open Records Decision No. 670 (2001), and social security numbers under
section 552.147(b) of the Government Code.! You claim portions of the submitted
information are not subject to the Act. You claim the remaining submitted information is

'Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) ofthe Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’t Code § 552.024(c)(2). Open Records Decision No. 670
authorizes all governmental bodies to withhold the current and former home addresses and telephone numbers,
personal cellular telephone and pager numbers, social security numbers, and family member information of
peace officers under section 552.117(a)(2) of the Government Code without the necessity of requesting an
attorney general decision. ORD 670 at 6. Section 552.147(b) of the Government Code authorizes a
governmental body to redact a living person’s social security number from public release without the necessity
of requesting a decision from this office. See Gov’t Code § 552.147(b). '

Post Office Box 12548, Austin, Texas 78711-2548 « (512) 463-2100 » www.texasattorneygeneral.gov



Ms. Cynthia Tynan - Page 2

excepted from disclosure under sections 552.101, 552.102, 552.107, 552.108, 552.122,
and 552.139 of the Government Code.> We have considered your arguments and reviewed
the submitted information.’ :

The Act is applicable only to “public information.” Gov’t Code § 552.021.
Section 552.002(a) of the Government Code defines “public information” as

information that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body;
(2) for a governmental body and the governmental body:
(A) owns the information,;
(B) has a right of access to the information; or
(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or
(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.
Id. § 552.002(a). Section 552.002(a-1) also provides the following:
Information is in connection with the transaction of official business if the
information is created by, transmitted to, received by, or maintained by an

officer or employee of the governmental body in the officer’s or employee’s
official capacity, or a person or entity performing official business or a

2Although you also raise section 552.101 in conjunction with constitutional privacy for the submitted
information, you provide no arguments explaining how this doctrine is applicable to the information at issue.
Therefore, we assume you no longer assert this doctrine. See id. §§ 552.301, .302.

3We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of. any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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governmental function on behalf of a governmental body, and pertains to
official business of the governmental body.

Id. § 552.002(a-1). Thus, virtually all of the information in a governmental body’s physical
possession constitutes public information and, thus, is subject to the Act. Id
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). You
state the submitted information contains employee identification numbers of university
employees. In Open Records Decision No. 581 (1990), this office determined certain
computer information, such as source codes, documentation information, and other computer
programming, that has no significance other than its use as a tool for the maintenance,
manipulation, or protection of public property is not the kind of information made public
under section 552.021 of the Government Code. You state the submitted computer
identification numbers are unique, computer-generated numbers, created and assigned to
university employees at the time they are hired. You also inform us that, although these
numbers are not used as computer log-on information, they are used to gain access to the
university’s computer system. In addition, you state the numbers are used by some
employees for electronic time-keeping and are tied to employee identification badges within
the security system to provide some employees access to secure areas. Further, the submitted -
information contains peace officer Texas Commission on Law Enforcement (“TCOLE”)
identification numbers. We understand an officer’s TCOLE identification number is a
-unique computer-generated number assigned to peace officers for identificationin TCOLE’s
electronic database, and may be used as an access device number on TCOLE’s website.
Based on your representations and our review, we agree the submitted computer
identification and TCOLE numbers do not constitute public information for the purposes of
section 552.002. Thus, the submitted computer identification and TCOLE numbers are not
subject to the Act, and the university is not required to release them in response to the request
for information.

Next, we note you have marked some of the submitted information as not responsive to the
instant request. This ruling does not address the public availability of non-responsive
information, and the university is not required to release non-responsive information in
response to this request.

You inform us some of the responsive information was the subject of a previous request for
information, in response to which this office issued Open Records Letter No. 2014-03195A
(2014). In Open Records Letter No. 2014-03195A, we determined, the university (1) was
not required to release TCOLE numbers; (2) must withhold certain information that was
subject to section 552.022(a)(1) of the Government Code under section 552.101 of the
Government Code in conjunction with section 51.971 of the Education Code, chapter 411
of the Government Code, the MPA, and common-law privacy and may withhold certain
information subject to section 552.022(a)(1) under section 552.108(a)(2) of the Government
Code; (3) must release the remaining information subject to section 552.022(a)(1); and
(4) may withhold the remaining responsive information under section 552.103 of the
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Government Code. We have no indication the law, facts, or circumstances on which the
prior ruling was based have changed with regard to the information subject to
section 552.022. Accordingly, the university must continue to rely on Open Records Letter
No. 2014-03195A as a previous determination and withhold or release the responsive
information subject to section 552.022 in accordance with that ruling. However, you inform
us the two year statute of limitations for the threatened civil litigation has run. Therefore,
we agree the facts or circumstances on which Open Records Letter No. 2014-03195A was
based have changed with regard to the information previously withheld under
section 552.103.  Thus, the university may not rely on Open Records Letter
No. 2014-03195A as a previous determination and withhold any of the information
previously withheld under section 552.103 in accordance with that ruling. See Open Records
Decision No. 673 at 6-7 (2001) (so long as law, facts, and circumstances on which prior
ruling was based have not changed, first type of previous determination exists where
requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes
information is or is not excepted from disclosure). Accordingly, we will address the
submitted arguments against the disclosure of this information for the remaining information-
that is not subject to the prior ruling.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 of the Government Code encompasses the Family and
Medical Leave Act (the “FMLA”). See 29 U.S.C. §§ 2601 ef seq. Section 825.500 of
title 29 of the Code of Federal Regulations identifies the record-keeping requirements for
employers that are subject to the FMLA. Subsection (g) of section: 825.500 provides the
following:

[r]lecords and documents relating to medical certifications, recertifications or
medical histories of employees or employees’ family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files. If the Genetic
Information Nondiscrimination Act of 2008 (GINA) is applicable, records
and documents created for purposes of FMLA containing family medical
history or genetic information as defined in GINA shall be maintained in
accordance with the confidentiality requirements of Title II of GINA . . .
which permit such information to be disclosed consistent with the
requirements of FMLA. If the [Americans with Disabilities Act (the
“ADA”)], as amended, is also applicable, such records shall be maintained
in conformance with ADA confidentiality requirements . . . except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;
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(2) First aid and safety personnel may be informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). You assert some of the submitted information, which you have
marked, must be withheld under the FMLA. Upon review, we agree this information is
confidential under section 825.500 of title 29 of the Code of Federal Regulations. Further,
we find none of the release provisions of the FMLA apply to the information. Accordingly,
the university must withhold the information you have marked under section 552.101 of the
Government Code in conjunction with the FMLA.

Section 552.101 of the Government Code also encompasses section 51.971 of the Education
Code, which provides, in relevant part:

(a) In this section:

(1) “Compliance program” means a process to assess and ensure
compliance by the officers and employees of an institution of higher
education with applicable laws, rules, regulations, and policies,
including matters of:

(A) ethics and standards of conduct;

(B) financial reporting;

(C) internal accounting controls; or

(D) auditing.

(2) “Institution of higher education” has the meaning assigned by
Section 61.003.

(¢) The following are confidential:

(1) information that directly or indirectly reveals the identity of an
individual who made a report to the compliance program office of an
institution of higher education, sought guidance from the office, or
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participated in an investigation conducted under the compliance
program].]

(d) Subsection (c¢) does not apply to information related to an individual who
consents to disclosure of the information].]

Educ. Code § 51.971(a), (c)(1), (d). You inform us the university is an institution of higher
education for purposes of section 61.003 of the Education Code. See id. § 51.971(a)(2). You
assert some of the responsive information, which you have marked, pertains to closed
investigations into allegations of misconduct by a university employee. You state the
compliance investigations were undertaken by individuals within the university’s police
department (the “department”) to assess and ultimately ensure that the unmiversity has
complied with all applicable law, rules, regulations, and policies. Based on your
representations and our review, we find the information at issue relates to investigations
conducted under the university’s compliance program. See id. § 51.971(a)(1).

You seek to withhold the information you have marked pursuant to section 51.971 (c) of the
Education Code. You state the information at issue relates to closed compliance matters
which resulted in final determinations that the allegations were substantiated. You claim
release of the information at issue would directly or indirectly reveal the identities of those
individuals who participated in the investigations. You inform us none of the individuals at
issue have consented to release of their information. Based upon these representations, we
agree release of the information you have marked would directly or indirectly identify
individuals who participated in the compliance program investigations. Thus, the university
must withhold the information you have marked under section 552.101 of the Government
Code in conjunction with section 51.971(c)(1) of the Education Code.

Section 552.101 of the Government Code also encompasses information made confidential
by the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code, which
governs release of medical records. Section 159.002 of the MPA provides, in relevant part,
the following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.
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(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 at 3-4 (1987), 370 at 2 (1983), 343 at 1 (1982). Upon review, we find
none of the remaining information constitutes a record of the identity, diagnosis, evaluation,
or treatment of a patient by a physician that was created or is maintained by a physician.
Accordingly, the university may not withhold any of the remaining information under
section 552.101 in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the public availability of information submitted to the
TCOLE under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454
provides as follows:

(a) All information submitted to the [TCOLE] under this subchapter is confidential
and is not subject to disclosure under [the Act] unless the person resigned or was
terminated due to substantiated incidents of excessive force or violations of the law
other than traffic offenses.

(b) Except as provided by this subchapter, a [TCOLE] member or other person may
not release information submitted under this subchapter.

Occ. Code. § 1701.454. The submitted information contains an F-5 form that was submitted
to TCOLE pursuant to subchapter J of chapter 1701 of the Occupations Code. You state the
officer at issue did not resign and was not terminated due to substantiated incidents of
excessive force or violations of the law other than traffic offenses. Therefore, the university
must withhold the F-5 form you have marked under section 552.101 of the Government Code
in conjunction with section 1701.454 of the Occupations Code

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Jd. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
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Foundation. Id. at 683. However, we note the public generally has a legitimate interest in
information that relates to public employment and public employees. See Open Records
Decision Nos. 542 (1990), 470 at 4 (1987) (public has legitimate interest in job qualifications
and performance of public employees), 444 at 5-6 (1986) (public has legitimate interest in
knowing reasons for dismissal, demotion, promotion, or resignation or public
employees), 432 at 2 (1984) (scope of public employee privacy is narrow). This office has
also found personal financial information not relating to the financial transaction between
an individual and a governmental body is excepted from disclosure under common-law
privacy. See Open Records Decision Nos. 600 (1992) (public employee’s withholding
allowance certificate, designation of beneficiary of employee’s retirement benefits, direct
deposit authorization, and employee’s decisions regarding voluntary benefits programs,
among others, protected under common-law privacy), 545 (1990) (deferred compensation
information, participation in voluntary investment program, election of optional insurance
coverage, mortgage payments, assets, bills, and credit history). Additionally, this office has
concluded some kinds of medical information are generally highly intimate or embarrassing.
See Open Records Decision No. 455 (1987).

Upon review, we find most of the information you have marked satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, except as
we have marked for release, the university must withhold the information you have marked
under section 552.101 of the Government Code in conjunction with common-law privacy.
However, we find none of the remaining information is highly intimate or embarrassing and
of no legitimate public interest. Therefore, the university may not withhold any of the
remaining information under section 552.101 on that basis.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’'t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub.
Accounts v. Attorney Gen. of Tex.,354 S.W.3d 336 (Tex. 2010). Uponreview, the university
must withhold the information you have marked under section 552.102(a) of the Government
Code. '

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. Jd at 7. Second, the communication must have been made “to facilitate
the rendition of professional legal services” to the client governmental body.
TEX. R.EVID. 503(b)(1). The privilege does not apply when an attorney or representative is
involved in some capacity other than that of providing or facilitating professional legal
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services to the client governmental body. In re Tex. Farmers Ins. Exch., 990
S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege
does not apply if attorney acting in a capacity other than that of attorney). Governmental
attorneys often act in capacities other than that of professional legal counsel, such as
administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attorney for the government does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus,
a governmental body must inform this office of the identities and capacities of the
individuals to whom each communication at issue has been made. Lastly, the attorney-client
privilege applies only to a confidential communication, id. 503(b)(1), meaning it was “not
intended to be disclosed to third persons other than those: (A) to whom disclosure is made
to further the rendition of professional legal services to the client; or (B) reasonably
necessary to transmit the communication.” Id. 503(a)(5). Whether a communication meets
this definition depends on the infent of the parties involved at the time the information was
communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, orig.
proceeding). Moreover, because the client may elect to waive the privilege at any time, a
governmental body must explain that the confidentiality of a communication has been
maintained. Section 552.107(1) generally excepts an entire communication that is
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein).

You state the information you have marked consists of communications between a university
attorney and university employees. You state these communications were made in
furtherance of the rendition of professional legal services to the university. You further state
these communications were intended to be, and have remained, confidential. Based on your
representations and our review, we find you have demonstrated the applicability of the
attorney-client privilege to the information at issue. Accordingly, the university may
withhold the information you have marked under section 552.107(1) of the Government
Code.

Section 552.108(b) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if (1) release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’'t Code
§ 552.108(b)(1). This section is intended to protect “information which, if released, would
permit private citizens to anticipate weaknesses in a police department, avoid detection,
jeopardize officer safety, and generally undermine police efforts to effectuate the laws of this
State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no
pet.). This office has concluded this provision protects certain kinds of information, the
disclosure of which might compromise the security or operations of a law enforcement
agency. See, e.g., Open Records Decision Nos. 531 at 3-4 (1989) (detailed guidelines
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regarding police department’s use of force policy), 508 at 3-4 (1988) (information relating
to future transfers of prisoners), 413 (1984) (sketch showing security measures for
forthcoming execution). However, to claim this aspect of section 552.108 protection a
governmental body must meet its burden of explaining how and why release of the
information at issue would interfere with law enforcement and crime prevention. Open
Records Decision No. 562 at 10 (1990). Further, commonly known policies and techniques
may not be withheld under section 552.108. See, e.g., Open Records Decision Nos. 531
at 2-3 (former section 552.108 does not protect Penal Code provisions, common-law rules,
and constitutional limitations on use of force), 252 at 3 (1980) (governmental body did not
meet burden because it did not indicate why investigative procedures and techniques
submitted were any different from those commonly known with law enforcement and crime
prevention). To prevail on its claim that section 552.108(b)(1) excepts information from
disclosure, alaw-enforcement agency must do more than merely make a conclusory assertion
that releasing the information would interfere with law enforcement. The determination of
whether the release of particular records would interfere with law enforcement is made on
a case-by-case basis. Open Records Decision No. 409 at 2 (1984).

You explain revealing the remaining information you have marked under
section 552.108(b)(1) would provide criminals with invaluable information concerning the
university’s police department and the training, operational strategies, procedures, and tactics
used by officers in securing the university’s campus. Upon review, we find you have
demonstrated release of a portion of the information would interfere with law enforcement.
Therefore, the university may withhold the information we have marked under
section 552.108(b)(1) of the Government Code. However, you have failed to demonstrate
the release of any of the remaining information at issue would interfere with law
enforcement. Accordingly, the university may not withhold any of the remaining information
under section 552.108(b)(1) of the Government Code.

As noted above, you state you have redacted some information subject to
section 552.117(a)(2) of the Government Code in accordance with Open Records Decision
No. 670. We note the remaining information contains additional information subject to
section 552.117(a)(2). Section 552.117(a)(2) of the Government Code excepts from
disclosure the home address, home telephone number, personal pager and cellular telephone
numbers, emergency contact information, social security number, and family member
information of a peace officer, regardless of whether the peace officer complies with
sections 552.024 or 552.1175 of the Government Code.* Gov’t Code § 552.117(a)(2). Upon
review, the university must withhold the additional information we have marked under
section 552.117(a)(2) of the Government Code.

“Section 552.117(a)(2) adopts the definition of peace officer found in article 2.12 of the Code of
Criminal Procedure.
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Section 552.122 of the Government Code excepts from public disclosure “[a] test item
developed by a . . . governmental body[.]” Id. § 552.122(b). In Open Records Decision
No. 626 (1994), this office determined the term “test item™ in section 552.122 includes “any
standard means by which an individual’s or group’s knowledge or ability in a particular area
is evaluated,” but does not encompass evaluations of an employee’s overall job performance
or suitability. ORD 626 at 6. The question of whether specific information falls within the
scope of section 552.122(b) must be determined on a ease-by-case basis. Id. Traditionally,
this office has applied section 552.122 where release of “test items” might compromise the
effectiveness of future examinations. Id. at 4-5; see also Open Records Decision
No. 118(1976). Section 552.122 also protects the answers to test questions when the answers
might reveal the questions themselves. See Attorney General Opinion JM-640 at 3 (1987);
ORD 626 at 8.

You state portions of the submitted information provide questions and answers from quizzes
and tests administered by the university’s police department to officers who are in training.
You contend release of the information at issue would impair the university’s ability to test
for skills expected of the officers. Based on your representations and our review, we
conclude the information you have marked qualifies as “test items” under section 552.122(b)
of the Government Code. Therefore, the university may withhold the information you have
marked under section 552.122(b) of the Government Code.

Section 552.139(b)(3) of the Government Code provides, “a photocopy or other copy of an
identification badge issued to an official or employee of a governmental body” is
confidential. Gov’t Code § 552.139(b)(3). Therefore, the university must withhold the
photocopy of the identification card, which you have marked, under section 552.139(b)(3)
of the Government Code.

In summary, the submitted computer identification and TCOLE numbers are not subject to
the Act, and the university is not required to release them in response to the request for
information. The university must continue to rely on Open Records Letter No. 2014-03195A
as a previous determination and withhold or release the responsive information determined
to be subject to section 552.022 in accordance with that ruling. The university must withhold
the information you have marked under section 552.101 of the Government Code in
conjunction with the FMLA. The university must withhold the information you have marked
under section 552.101 of the Government Code in conjunction with section 51.971(c)(1) of
the Education Code. The university must withhold the F-5 form you have marked under
section 552.101 of the Government Code in conjunction with section 1701.454 of the
Occupations Code. Except as we have marked for release, the university must withhold the
information you have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. The university must withhold the information you have marked
under section 552.102(a) of the Government Code. The university may withhold the
information you have marked under section 552.107(1) of the Government Code. The
university may withhold the information we have marked under section 552.108(b)(1) of the
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Government Code. The university may withhold the information you have marked under
section 552.122(b) of the Government Code. The university must withhold the photocopy
of the identification card, which you have marked, under section 552.139(b)(3) of the
Government Code. The remaining responsive information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Paige Lay
Assistant Attorney General
Open Records Division

PL/dls
Ref: ID# 588678
Enc. Submitted documents

cc: Requestor
(w/o enclosures)



