
December 11, 2015 

Ms. Maureen Franz 
Deputy Chief Counsel 

KEN PAXTON 
ATTORNEY GE:\l-:RAL OF TEXAS 

Texas Health and Human Services Commission 
P.O. Box 13247 
Austin, Texas 78711 

Dear Ms. Franz: 

OR2015-26078 

You ask v-.1hether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 590368. 

The Texas Health and Human Services Commission (the "commission") received a request 
for several categories of informatio11 pertaining to the Texas Medicaid/CI-IIP Vendor Drug 
Program. You state you are releasing some information to the requester. You claim the 
submitted information is excepted from disclosure under sections 552.101 and 552.107 of 
the Government Code. 1 We have considered the exceptions you claim and revie\ved the 
submitted information, a portion of which is a representative sample. 2 

1We have received correspondence fT01n the requestor, who states he has withdrawn his request for 
any documents which 1nay i1nplicate the proprietary interests of third parties. Accordingly, that information, 
which we have marked, is not responsive to the present request for infonnation. This ruling does not address 
the public availability of any information that is not responsive to the request and the commission is not required 
to release that information in response to the request. 

iwe assume that the "representative sample" of records sub1nitted to this office is truly representative 
of the requested records as a ""'hole. See Open Records Decision \los. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. This section encompasses information protected by other statutes, inclltding 
section 531. l 021 of the Government Code, which provides, in relevant part: 

(g) All information and materials subpoenaed or compiled by the 
[commission's Office of the Inspector General ("OIG")] in connection with 
an audit or investigation or by the office of the attorney general in connection 
\vith a Medicaid fraud investigation are confidential and not subject to 
disclosure under [the Act], and not subject to disclosure, discovery, subpoena, 
or other means of legal compulsion for their release to anyone other than the 
[OIG] or the attorney general or their employees or agents involved in the 
audit or investigation conducted by the [OIG] or the attorney general, except 
that this information may be disclosed to the state auditor's office, law 
enforcement agencies, and other entities as permitted by other law. 

(h) A person who receives information under Subsection (g) may disclose the 
infOrmation only in accordance with Subsection (g) and in a manner that is 
consistent with the authorized purpose for which the person first received the 
information. 

Id. § 531.1021 (g), (h). You state Exhibit B consists of records compiled by the OIG and the 
Civil Medicaid Fraud Cnit of the Office of the Attorney General in connection with an audit 
or investigation concerning alleged Medicaid fraud and abuse. Based on your representation 
and our review, we find the commission must withhold Exhibit B under section 552.101 of 
the Governrne11t Code in conjunction with section 531. l 021 (g) of the Government Code. 

Section 552.107(1) of the Government Code protects infonnation coming within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
11as the burden of providing the necessary facts to detnonstrate the eletnents of the privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a governmental body must demonstrate that the information constitutes or documents 
a communication. Id. at 7. Second, the communication mlist have been made "to facilitate 
the rendition of professional legal services" to the client governmental body. TEX. R. 
EVJD. 503(b )(1 ). The privilege does not apply when an attorney or representative is involved 
in some capacity other than that of providing or facilitating professional legal services to the 
client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Go\1ernmental attorneys otlen act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and laW)'er 
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representatives. T1,x. R. Ev1u. 503(b )(1 )(A), (ll), (C), (D), (E). Thus, a governmental body 
inust infor1n this otlice of tl1c identities and capacities of the individuals to whom each 
communication at issue has been made. I ,astly, the attornc~y-clicnt privilege applies only to 
a COJ?fidential communication, id. 503(b)(l), meaning it \Vas "not intended to be disclosed 
to third persons other than those: (A) to whom disclosure is inadc to further the re11dition of 
professional legal scnriccs to the client; or (B) reasonably necessary to transmit the 
communication." Id. 503(a)(5). \\''hether a cornmu11ication meets this definition depends 
on the intent of the parties in\1ol\1cd at the time the information was co1n1nunicated. ()sborne 
v. ,Johnson, 954 S.\\l.2d 180, 184 (fex. i\pp. \Vaco 1997, orig. proceeding). Moreover, 
hccause the client may· elect lo \\'aive the privilege at any time, a governmental body must 
explain that the confidentiality' of a communication has been maintained. Section 552.107(1) 
generally excepts an entire communication tl1at is demonstrated to be protected b)'' tl1c 
attorney-client privilege unless othcr\vise V·iaived by the governmental body. S'ee fluie v. 
De5;hazo, 922 S. \\l .2d 920, 923 (fcx. 1996) (privilege extends to entire co1nmunication, 
including facts contained therein). 

You claim F:xhibit C consists or communications between commission stal1' attorneys and 
commission employees. You state these communications \Vere made for the purpose or 
prO\'iding legal guidance to commission einployees or facilitating the provision of legal 
services by the attorneys. \Ve understand these communications were intended to be 
confidc11tial and that confidentiality has been maintai11ed. Based onyourreprese11tatio11s and 
our review, \Ve find the commission has demonstrated the applicability of the attorney-client 
privilege to the information at issue. ·rhus, the com1nission may withhold Exhibit(~ under 
section 552.107(1) of the (lovcrnmcnt Code. 

In sum1nary, the commission must vvithhold Exhibit B under section 552.101 of tl1e 
Go\'ernmcnt (~ode in conjunction v-,rith section 531.1021 (g) of" the Government Code. The 
commission may \Vithhold Exhibit C under section 552.107( 1) of the CJ-o\rcrnmcnt c:odc. 

You ask this office to issue a previous deterrnination permitting the commission to \Vithhold 
()J(i- in\'estigatory records under section 552.101 of the Government Code in conjunction 
v .... ith section 531.1021 (g) of tl1e (Tovemmcnt c:ode V..'ithout seeking a ruling from this office. 
)5ee id. 9 552.30J(a) (a!!ovving governmental body to withhold information subject to 
previous determination); Ope11 Records Decision No. 673 (2001) (listing clements of second 
type of previous determination under section 552.30 I (a) of the (jovernment Code). We 
decline to issue such a previous determination at this time. i\ccordingly, this letter ruling is 
limited to the particular records at issue in this request and limited to the facts as presented 
to us; therefore. this ruling rnust not be relied upon as a previous determination regarding any· 
other records or any other circuinstanccs. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and or the requestor. For more information conccn1ing those rights 
and responsibilities, please visit our v..'cbsitc at http://\V\V\V.texasattornevl':ent;.rr11.gov/opcni 
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or! rulinn info.shun!, or call the ()ffice or the .Attorney Cieneral's ()pen Government 
1-lotline, toll free, at (877) 673-6839. Questions concerning the allovvable charges for 
pro\'iding public information under the Act may be directed to the ()fficc of the Attorney 
Ci-encral, toll free, at (888) 672-6787. 

Sincerely, 

Abigail ·r. Adums 
Assistant Attorney' General 
Open Records Di\'ision 

ATA/akg 

Ref: llJ# 590368 

Enc. Submitted documents 

c: lZequestor 
(\v/o enclosures) 


