KEN PA

ATTORNEY GENERAL OF "i:l-EX.:’\S

December 11, 2015

Ms. Captoria Brown
Office of the City Attorney
City of Carrollton

1945 Tiasl Jackson Road
Carrollton, Texas 75006

QOR2015-26088
Dear Ms. Brown:

You ask whether certain information is subjeet to required public disclosure under the
Public Information Act {the “Act™), chapter 552 ol the Government Code. Your request was
assigned 11D# 590468 (City ID# 5775).

The City of Carroliton (the “city”) received two requests for records pertaining to a specitfied
address during a specified period of time.! You claim portions of the submitted information
are excepted from disclosure under sections 552,101 and 552,130 of the Government Code.
We have considercd the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts [rom disclosure “inlormation considered
to be confidential by law, cither constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section cncompasses information protected by other statutes. Juvenile
law enforcement records relaling to conduct that occurred on or after September 1, 1997, arc
confidential under section 58.007(c) of the Family Code, which reads as follows:

(c) Except as provided by Subscction (d), law enforcement records and (iles
concerning a child and information stored, by electronic means or otherwisc,
concerning the child from which a record or file could he generatcd may not
be disclosed to the public and shall be:

“We note the city sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarity
request); see also City of Daflas v. Abbott, 304 5. W .3d 380, 387 (Tex. 2010) (holding when governmental
cntity, acting in good faith, requests clarification of unclear or overbroad request for public information,
ten-business-day period to request attorncy general opinion is measured from date request is clarified or
narrowed).
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(1) if maintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained clcctronically in the same computer systcm as
records or files relating to adults, be aceessible under controls that are
separatc and distinct from controls 1o access clectronic data
concerning adults; and

(3) maintained on 4 local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(¢). For purposes of section 58.007(c), “child” mecans a person who 15
ten years olage or older and under seventeen vears of age at the time of the reported conduct.
See id. § 51.02(2). You asscrt some of the submitted information is confidential under
scction 58.007(c). However, you have failed to demonstrate the submitted information
depicts an individual who is ten years of age or older and under the age of scventcen as a
suspect or offender of delinquent conduct or conduct indicating a need for supervision. See
id. § 51.03(a)(b) (delining “delinquent conduct™ and *“conduct indicating a need for
supervision” for purposes of section 58.007). Therefore, the city may not withhold any of
the submitted information under section 552.101 of the Government Code in conjunction
with section 58.007 of the Family Code.

Section 552.101 of the Government Code also encompasses section 261.201 of the Family
Code, which provides, in relevant part:

(a) [Tlhe lollowing information is confidential, i1s not subject to public
relcase under [the Act], and may be disclosed only [or purposes consistent
with this code and applicable federal or state law or under rules adopted by
an invesligating agency:

(1) arcport of alicged or suspected abuse or neglect made under this
chapter and the identity ol the person making the report; and

(2) except as otherwisce provided in this section, the files, reports,
records, communications, audiolapes, videoiapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Id. § 261.201(a). Upon review, we find the information we marked was used or developed
in an investigation conducted under chapter 261 of the Family Code, so as to fall within the
scope of section 261.201(a). See id. §§ 101.003(a) (delining “child™ for purposes of
scction 261.201), 261.001(1), {4) (defining “abuse™ and “neglect™ for purposes of
section 261.201 of Family Code). You have not indicated the city has adopted a rule
governing the release of this type of information. Therefore, we assume no such regulation
exists. Given that assumption, the information we marked is confidential under
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seetion 261.201 of the I'amily Code, and the city must withhold it under section 552.101 of
the Government Code.

Scction 552.101 of the Government Code also encompasses laws that makc criminal history
record information (“CHRI?) confidential. CHRI generatcd by the National Crime
Information Center (the “NCIC”) or by the Texas Crime Information Center is confidential
under federal and state law. CHRI means “information collected about a person by a
criminal justice agency that consists of identifiable descriptions and notations of arrests,
detentions, indictments, informations, and other {ormal criminal charges and their
dispositions.” /d § 411.082(2). Title 28, part 20 of the Code of Federal Regulations govermns
the release of CHRI obtaincd from the NCIC network or other states. See 28 C.I'.R. § 20.21.
The federal regulations allow each state to [ollow its individual law with respect to CHRI it
generates.  Open Records Decision No. 565 at 7 (1990). See generally Gov’l Code
§§ 411.081-.1409. Scction 411.083 of the Government Code deems conlidential CHRI the
Texas Department of Public Safety (“DPS™) mainlains, except DPS may disseminate this
information as provided in chapter 411, subchapter IX-1 or subchapter F of the Government
Code. Seeid §411.083. Scctions411.083(b)(1)and 411.089(a) authorize a criminal justice
agency to obtain CTIRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. /d. § 411.089(b)(1). Other
centities specified in chapter 411 ol the Government Code are entitled to obtain CHRI from
DPS or another criminal justice agency; however, those entities may not relcase CHRI except
as provided by chapter 411. See generally id §§ 411.090-.127. Thus, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under scction 552,101 of
the Government Code in conjunction with Government Code chapter 411, subchapter F. We
note records rclating to routine traffic violations are noi considered criminal history
information. Cf id § 411.082(2)(B) {criminal history record information docs not include
driving record information). Upon review, we find none of the remaining information
constitutes CHRI for purposes ol section 411.083 and thus, none of it may be withhcld undet
section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasscs the doctrine of common-law
privacy, which protects information that is (1) highly inlimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern lo the public. Indus. Found v. Tex Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisficd. /d at 681-82. Types of information considered
intimate and emharrassing hy the Texas Supremc Court are delincated in fadustrial
Foundation. Id at 683, Undcr the common-law right of privacy, an individual has a right
o he {ree from the publicizing of private affairs in which the public has no legitimate
concern. /d at 682, In considering whether a public citizen’s date of hirth is private, the
Third Court of Appeals looked to the supreme court’s rationale in Texas Comprroller of
Public Accounts v. Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxtonv. City
of Dallas, No. 03-13-00546-CV, 2015 WI. 3394061, at *3 (Tex. App.—Austin
May 22, 2015, pet. denied) (mem. op.). The supreme court concluded puhlic cmpioyees’
datcs of birth are private under section 552.102 of the Government Code because the
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employees’ privacy intcrest substantially outweighed the negligible public interest in
disclosure.® Texas Comptroller, 354 S.W .3d at 347-48. Based on Texas Comptroller, the
court ol appeals concluded the privacy rights of public employees apply equally to public
citizens, and thus, puhlic citizens’ datcs of birth are also protected by common-law privacy
pursuant io section 552.101. Cify of Dallas, 2015 WL 3394061, at *3. Additionally, this
office has concluded somc kinds of medical information are gencrally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). Upon review, we [ind the
information we have marked satisfics the standard articulaled by the Texas Supreme Court
in Indusirial I“oundation. Accordingly, the city must withhold the information we have
marked, and the dates of birth of public citizens, under section 552.101 of the Government
Code in conjunction with common-law privacy.’

You raisc scction 552.101 in conjunction with the common-law informer’s privilege, which
Texas courts have long recognized. See Aguilar v. State, 444 8.W.2d 935, 937 (Tex. Crim.
App. 1969). The informer’s privilege protects from disclosure the identities of persons who
report actlivities over which the governmental body has criminal or guasi-criminal
law-enforcement authority. See Open Records Decision No. 208 at 1-2 (1978). The
informer’s privilege protects the identities of individuals who report violations of statutes to
the policc or similar law-cnforcement agencies, as well as those who report violations of
statutes with civil or criminal penaltics to “administrative officials having a duty of
inspection or ol law enforcement within their particular spheres.” Open Records Decision
No. 279 at 1-2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common Law,
§ 2374, at 767 (J. McNaughton Rev. Ed. 1961)). The report must be of a violation of a
criminal or civil statute. See Open Records Decision Nos. 382 al 2 (1990), 515 at 4 (1988).
However, individuals who provide information in the course of an invesligation but do not
make the initial report of the violalion are not informants for the purposes of claiming the
informer’s privilege. The privilege excepts the informer’s statement only to the extent
necessary to protect that informer’s identity. Open Records Decision No. 549 at 5 (1990).
We nole the informer’s privilege docs not apply where the informant’s identity is known to
the individual who is the subject of the complaint. See ORI 208 at 1-2.

You state portions of the submitted information, which vou have marked, identily a
complainant who reported a violation of a city ordinance. You cxplain the violations carry
civil or criminal penalties. Based upon vour represenlations and our review, we conclude the
city. has demonstrated the applicability of the common-law informer’s privilege to the
information at issue. Therefore, the city may withhold the information you marked under
scction 552,101 of the Government Code in conjunetion with the common-law informer’s
privilege.

*Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure ol which
would constitute a clearly unwarranted invasion of personal privacy.” Gov't Code § 552.102(a).

“As our ruling s dispositive, we need not address your remaining argument against disclosure of this
information,
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Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130(a). Accordingly, the city must
withhold the motor vehicle record information you have marked, and the additional motor
vehicle information we have marked, under section 552.130 of the Government Code.

In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with section 261.201 of the Family Code. The city
must withhold the information we marked and all public citizens’ dates of birth under
section 552.101 of the Government Code in conjunction with common-law privacy. The city
- may withhold the information you marked under section 552.101 of the Government Code
in conjunction with the common-law informer’s privilege. The city must withhold the motor
vehicle record information you have marked, and the additional motor vehicle information
we have marked, under section 552.130 of the Government Code. The city must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and timited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information conceming those rights
and responsibilities, please visit our website at http.//www.texasattormeygeneral. gov/open/
orl ruling info.shtml, or call the Office of the Attomey General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

o]

Ellen Webking (

Sincerely,

Assistant Attorney General
Open Records Division

EW/akg
Ref:  ID# 590468
Enc. Sﬁbmitted documents

c: Requestor
(w/o enclosures)



