
December 11, 2015 

Mr. Ryan Mitchell 
Assistant City Attorney 
City of Arlington 
P.O. Box 90231 
Arlington, Texas 76004 

Dear Mr. Mitchell: 

KEN PAXTON 
A'i'TORNEY GENERAL O~ TEXAS 

OR2015-26094 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 590396 (Arlington Request No. 23675). 

The City of Arlington (the "city") received a request for seven categories of information 
related to the city's \.Vater utility. You state you do not have information responsive to 
category four of the request. 1 You state you have released information responsive to 
categories five and six. You claim the submitted information is excepted from disclosure 

'The Act does not require a governmental body to release infonnation that did not exist when it 
received a request, create responsive intOrmation, or obtain information that is not held by the governmental 
body or on its behalf. See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. 
App.-San Antonio 1978, writdism'd); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 
(1986), 362 at 2 (1983). 
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under section 552. l 03 of the Government C:odc. Vv'c have considered the exception yoll 
clai1n and reviev.'cd the submitted representative sarnplc of information.2 

Section 552.103 of the Government t:odc provides, in relevant part. the followi11g: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to \.vhich the 
state or a political subdi\rision is or may be a party or to \.vhich an officer or 
employee of the state or a political subdi\'ision, as a consequence of the 
person's office or employ'mcnt, is or may be a party. 

( c) Infi.)rmation relating to litigation invo]\.'ing a governmental body or an 
officer or etnployce of a go\1ernmental body is excepted fron1 disclosure 
under Subsection (a) only if the litigation is pendi11g orreasonabl~y anticipated 
on the date that the rcquestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). /\.. go\.'emmental body claiming section 552.103 has the 
burden of providing relevant Iacts and documents to shov.' the section 552.103(a) exception 
is applicable in a particular situation. "!'he test for meeting tl1is burden is sho\ving (1) 
litigation is pending or reasonably anticipated on the date tl1e go\rernmental body- received 
the request, and (2) the information at iso;ue is related to that litigation. [Jniv. o.f·1·ex. f,ll}V 

S'ch. v. JCx. f,egal F'ound., 958 S.Vv'.2d 479, 481 (Tex. /\..pp.-Austin 1997, orig. proceeding); 
Ileard v. Ilouston Post c:o., 684 S.\\l.2d 210, 212 (1'cx. App. -Houston [1st Dist.] 1984, 
writ ref~ d n.r.e.); Open Records Decision ~o. 551 at 4 (1990). 'l"l1c go'\'ernmenta\ body must 
meet both prongs of this test for i11formation to be excepted under section 552.103(a). 

·ro establish litigation is reasonably anticipated, a governmental body must provide this 
office v.1ith "concrete evidence shovving that the claim that litigation rnay ensue is 1nore than 
rnere conjecture." ()pen Records J)ccision l\o. 452 at 4 (1986). Whether litigation is 
reasonably anticipated must be determined on a case-b)'-case basis. S'ee id. t:oncrete 
evidence to support a claim that litigation is reasonably anticipated may include, for example, 
tl1e governme11tal body's receipt of a letter containing a specific threat to sue the 

2This letter ruling assutnes that the submitted representative ~arnplc of information is truly 
representative of the requc.-;tcd information as a \Vhole. ·rhis ruling does not reach, and thcre!Ore does not 
authorize, the \Vithholding of any other requested inforrnation to lhe extent that the other information is 
substantially different than that submitted lo this office . . 5ee Gov't Code§§ 552.30l(c)(l)(I)), .302; Open 
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988). 
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govenunc11tal bod~y from an attorney for a potential opposing party.3 ,)ee Open Records 
Decision No. 555 (l 990); see also Open Records Decision No. 518 at 5 (1989) (litigation 
must be "realistically contemplated"). On the other hand, this office has determined that if 
an individual publicly threatens to bring suit against a governmental body, but does not 
actually take ohjectiv·c steps to\vard filing suit, litigation is not reasonably anticipated. c)ee 

Open Records Decision No. 33 l (1982). Further, the fact a potential opposing patty· has 
hired m1 attorney V..-'ho rnakcs a request for information docs not establish litigation 1s 
reasonably anticipated. c)ee Open Records Decision No. 361 (1983). 

You state, and provide documentation showing, \Vithi11 the present request for information, 
the rcqucstor, vvho is an attorney, claimed he vvas requesting the information in order to 
determine whether a class action suit could be filed against the city. Additionally, you state 
the submitted information relates to the anticipated litigation against the city. l3ased on )'Our 
representations, our rc\ricw, and the totality of the circumstances, we find the city reasonably 
anticipated litigation on the date it received the request for information. We also find the city 
has established the information at issue is related to the anticipated litigation for purposes 
of section 552.103(a). Therefore, the city may vvithhold the submitted information under 
section 552.103(a) of the Government Code. 

\Ve note, howe\1er, the purpose of section 552.103 is to enable a governmental body to 
protect its position in litigation by forcing parties seeking information relating to that 
litigation to obtain it through discovery procedures. ::;ee Ol{J) 55 l at 4-5. !'hus, if the 
opposing party has seen or had access to information relating to the anticipated litigation 
through discovery or otherwise, there is no interest in vvithholding such information from 
public disclosure under section 552.103. i')ee Open Records Decision Nos. 349 (1982). 320 
(1982). V·le also note the applicability of section 552. l 03 ends once the related litigation 
concludes. 5i'ee Attorney (Jenera! Opinion M\\1-575 (1982); Open Records I)ecision>ro. 350 
(1982). 

'!"his letter ruling is limited to the particular inli.)rmation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling inust not be relied upon as a prc\1ious 
determination regarding any other infi.)rmation or any other circumstances. 

'l"his rllling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more inlOrmation concerning those rights 
and responsibilities, please visit our V..'cbsitc at http://V\V\.'\V.tcxasattornevgeneral.gov/open/ 

1ln addition, this office has concluded litigation \Vas reasonably anticipated V1·hen the potential 
opposing party took the follo\ving objective steps t0\1\'ard litigation: filed a complainl Vl'ith the Equal 
Ernployrnent Opportunity Commission, see Open Records J)ecision !\o. 336 ( l 982): hired an attorney \vho 
rnade a dcrnand for di~puted payments and threatened to sue if the payment~ V1·ere not inade protnptly, see Open 
Record~ f)ecision :;-Jo. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decision No. 288 (1981 ). 
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or! ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~-~ 
Mili Gosar 
Assistant Attorney General 
Open Records Division 

MG/akg 

Ref: ID# 590396 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


