
f)ecemher 14, 2015 

Ms. Katie Leininger 
Assistant City Attorney 
C:ity of Pearland 
3519 Liberty l)rive 
Pearland, Texas 77581 

!)car Ms. ! ,cininger: 

KEN PAXTON 

OR2015-26264 

You ask \Vl1ether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"). chapter 552 of the Go\'emmcnt Code. Your request vvas 
assigned ID/I 590649. 

The e_:ity of Pearland (the "city") received a request for a video recording from a specified 
child care facilit)' during a specified period of time. You claim the submitted infor1nation 
is excepted from disclosure under sections 552.101 and 552. l 03 of the Go\'Crnmcnt Code. 
\Ve ha\'C considered the exceptions you claim and rcvievied the submitted informatio11. 

Initially, we note the request only seeks a video recording from a specified child care facility 
during a specified period of time. You have submitted information other than the requested 
information. ·rhis information is not respo11sive to the instant request for information. This 
ruling does not address the public availability of non-responsive information, and you need 
not release such information in response to the request. 

Section 552.103 of the Government Code prov-ides as JIJllo\vs: 

(a) Infonnation is excepted from lrequired public disclosure] if it is 
information relating to litigation of a ci\1il or criminal nature to \vhich the 
state or a political subdi\1ision is or may be a party or to \vhich an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may- be a party. 
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(c) Information relating to litigation in\ro!ving a governmental bod)' or an 
o1Ticer or cmplo)'CC of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer f()r public in10rmation for 
access to or duplication of the in!Ormation. 

(:io\r't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. '!'he test for meeting this burden is a shoV11ing (1) litigation \Vas pending or 
reasonably anticipated on the date the go\'crnmental body received the request for 
information, and (2) the information at issue is related to that litigation. {Jniv. of"J'ex. Lavv 
)S'ch. v. Tex. regal J•'ound., 958 S. Vv' .2d 479, 481 (Tex. J\pp.--J\ustin 1997, orig. proceeding); 
!Icard v. J!ouston Post (.'o., 684 S. \\/ .2d 210, 212 CI'ex. App. Houston [!st Dist.] 1984, 
writ ref'd n.r.e.); Open Records Decision 1'\o. 551 at 4 (1990). ,i\ gov·crnmcntal bodyr must 
meet both prongs of this test for infiJrmation to be excepted lillder section 552.103(a). ~'ee 

ORD 551. 

'l"he question of Vlrhcthcr litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). ·ro establish litigation 
is reasonably anticipated, the governmental body rnust furnish concrete evidence that 
litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. id. C:oncrete evidence to support a claim that litigation is reasonably anticipated 
may include, 10r example, the go\1emmental body's receipt of a letter containing a specific 
threat to sue the governmental body from an attorney fOr a potential opposing party. Open 
Records Decision No. 555 (1990); see Open Records J)ccision No. 518 at 5 (1989) (litigation 
must be "realistically' contemplated"). On the other hand, this office has determi11ed that if 
an individual public])' threatens to bring suit against a governmental body, but does not 
actually take objective steps to\vard filing suit, litigation is not reasonably anticipated. Open 
Records J)ccision No. 331 (1982). Further, the fact that a potential opposing party has hired 
an attorney vvho makes a request for information does not establish that litigation is 
reasonably anticipated. Open Records Decision >Jo. 361 (1983). 

You claim the responsive information is excepted lilldcr section 552.103 of the Cio\'cm1ncnt 
(~ode. You assert that, in this instance, based generally on the nature of the incident at issue 
and because the rcquestor requested and obtained a claim form from the city, the city 
anticipated litigation on the date the request was received. Hov .... cver, you do not inform us 
the rcqucstor had taken any' concrete steps to\vard initiating litigation against the city as of 
the date of the request. Therefore, vve find you have failed to demonstrate the city reasonably 
anticipated litigation on the date the request 10r in10rmation \Vas recci\rcd. Accordingly, the 
city rnay 11ot \Vithhold any of the responsive information under section 552.103 of the 
GO\'Cmment Code. 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by la\\', either constitutional, statutory, or by judicial decision." Go\1't 
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, \vhich 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this 
office has concluded some kinds of medical information are generally highly intimate or 
embarrassing. See Open Records Decision No. 455 (1987). Upon review, we find the 
responsive information is not highly intimate or embarrassing information or is oflegiti1nate 
public interest. Therefore, none of the responsive information may be withheld under 
section 552.101 of the Government Code in conjunction with common-law privacy. As no 
further exceptions to disclosure have been raised, the responsive information must released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requester. For more information concerning those rights 
and responsibilities, please visit our website at http://ww\v.texasattor11eygeneral.gov/open/ 
or! ruling info.sht1nl, or call tl1e Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Ellen Webking 
Assistant Attorney General 
Open Records Division 

EW/akg 

Ref: ID# 590649 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


