
KEN PAXTON 
AT'J'l)R::-JEY GE:"ERAI. (_)f TEXAS 

December 14, 2015 

Ms. Yahitza Kunez 
Hays County Criminal District Attorney's Office 
712 South Stagecoach Trail, Suite 2057 
San Marcos, Texas 78666 

Dear Ms. Nullez: 

OR2015-26267 

You ask ~·hether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 590622 (Hays County Ref# 15-0601). 

The Hays County Criminal District Attorney's Office (the "district attorney's office") 
received a request for three specified reports and all additional reports involving a named 
individual. You claim the submitted information is excepted from disclosure under 
section 552.101 of the Government Code. We have considered the exception you claim and 
reviev.red the submitted information. 

Initially, we note you have not submitted two of the specified reports. Therefore, to the 
extent information responsive to the request for these reports existed when the district 
attorney's office recei\'ed the request, \Ve assume you have released it to the requester. See 
Open Records Decision No. 664 (2000) (if governmental bod)' concludes that no exceptions 
apply to requested information, it must release information as soon as possible). If )'OU have 
not released any such information, you must do so at this time. See Gov't Code 
§§ 552.30l(a), .302. 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Id. § 552.101. 
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Sectio11 552.101 encompasses the doctrine of common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public. 
Indus. Found v. Tex. Indus. Accident Ed, 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-la\\' privacy, both prongs of tl1is test must be 
satisfied. Id. at 681-82. Types of information considered highly intirnate or e1nbarrassing 
b)' the Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office 
has found a compilation of an individual's criminal history is highly embarrassing 
information, the publication of v-,rhich would be highly objectionable to a reasonable person. 
Cf United States Dep 't of Justice v. Reporters C'omm .. /Or Freedo1n o.f the Press, 489 
U.S. 749, 764 (1989) (when considering prong regarding individual's privacy interest, court 
recognized distinction between public records found in courthouse files and local police 
stations and compiled summary of information and noted that individual has significant 
privacy interest in compilation of one's criminal history). Furthermore, we find a 
compilation of a private citizen's criminal history is generally not of legitimate conce1n to 
the public. However, information that refers to an individual solely as a victim, witness, or 
involved person is not a compilation of the individual's criminal history and may not be 
withheld under section 552.101 on that basis. 

The present request, in part, requires the district attorney's office to compile the named 
individual's criminal history and implicates the pri\racy of the named individual. Therefore, 
to the extent the district attorney's office maintains unspecified la\v enforcement records, 
other than jnformation pertaining to the specified incidents, listing the named indi\'idual as 
a suspect, arrestee, or criminal defendant, the district attorney's office must withhold such 
information under section 552. l 0 l of the Government Code in conjunction v-.:ith 
common-la\\' pri\'-acy. 

We note you have submitted documents relating to one of the incidents specified b)' the 
requestor and information that does not list the nained individual as a suspect, arrestee, or 
criminal defendant. This information is not part of a compilation of the named individual's 
cri1ninal history, and it may not be withheld under section 552.101 of the Government Code 
on that basis. Accordingly, we vvill address the applicability of other exceptions to disclosure 
of this information. 

The information at issue contains additional information protected by con1mon-law privacy, 
which is subject to the two part test discussed above. Indus. Found., 540 S.W.2d at 685. 
Types of information considered intimate and embarrassing by the Texas Supreme Court are 
delineated in Industrial Foundation. Id. at 683. This office has concluded some kinds of 
medical information are generally highly intimate or embarrassing. See Open Records 
Decision No. 455 (1987). 
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Further, the information at issue contains dates of birth of members of the pl1blic. ln 
considering v.'hether a public citilen 's date of birth is private, lhe 'J'hird Court of Appeal:. 
looked to the supreme court's rationale in lCxas Comptroller (~f Puhl ic Accounls v. Attorney 
c;eneral of· Texas, 354 S.\V .. 3d 336 (1'ex. 2010). I-)axton v_ City· of· Dalllts, 
"lo. 03-13-00546-CV, 20 IS WT. 3394061, at *3 (Tex. App. -Austin Ylay 22, 2015, pet. 
denied) (mem. op.). The supreme court concluded pl1blic employees' dates of birth arc 
pri\'atc under section 552.102 of the (Jovcrnmenl Code because the employees' privacy 
interest substantially out\veighed the negligible public interest in disclosure. 1 Texas 
(~'on1ptroller, 354 S.\\l.Jd at 347-48. nascd on Texas (,'otnptrol!er, the court of appeals 
concluded the privacy rights of public en1ployees apply equally to public citi7cns, and thus, 
public citizens' dates of birth arc also protected by common-law privacy pursuant to 
section 552.101. (,'it;: (~f Dallas, 2015 VlL 3394061, at *3. 

l~pon revievv, \\'e find some of the info1mation at issue satisfies tl1e standard artic11lated by 
the Texas Supreme Court i11Jndustrial l"oundation. 'l'hcrcforc, the district attornc~y's office 
must \Vithhold the public citizens' dates of hirth and the information \Ve have marked under 
section 552.101 of the Government Code in conjunction v.'ith common-lav.' privacy. 
1-lo\vcvcr, v.,.'e find )'OU hav-c not demonstrated any of the remaini11g inforrnation is highly 
intimate or embarrassi11g and not of legitimate puhlic concern. 'J'hus, the district attorney's 
office may not \Vithhold any portion of the rernaining infonnation under section 552. l 0 l in 
conjunction \Vith common-la\\' privacy'. 

In sumn1ary, to tl1c extent the district attorney's office maintains unspeciiied law en10rcement 
records listing the nmned individual as a suspect, arrestee, or criminal dcfcn(lant, the district 
attorney's office 1nust withhold such information under section 552.101 of the Gov eminent 
Code in conjunction v.rith common-lav ... privacy. The district attorney''s office must \Vithhold 
the public citizens' dates of birth and the information \Ve have marked under section 552.101 
of the CJovernrnent Code in conjunction vvitl1 common-law privacy. crhe district attorncy-'s 
office 1nust release the remaining information. 

'!'his letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a pre\1ious 
determination regarding any other iniiJrmation or any other circurnstm1ces. 

'!'his ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the rcqucstor. For more information concerning tl1osc rigl1ts 
and responsibilities, please visit our v.1ebsite at http://\\'\V\\..lexasattornevl!encral.gov/opcn/ 
or! __ ruling _info.sht1nl, or call the Office of the Attorney C_'reneral's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allov.'able charges for 

1 Section 552. 1 02(a) excepts fron1 disclo~urc ''infonnation in a personnel file, the disclosure or 'Nhich 
\-Vould constitute a clearly un\varrantcd invasion of personal privacy." Gov't Code § 552.1 02(a). 
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providing public information under the Act may' be directed to the Office of the Attorney 
CJeneral, toll free, at (888) 672-6787. 

Sincerely, 

;\bigail T. Adams 
Assistant Attorney (Jenera\ 
Open Records lJiv'ision 

ATA/akg 

Ref: Ill# 590622 

J-~nc. Submitted documents 

c: Requestor 
(\v/o enclosures) 


