KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 15, 2015

Ms. Katie Lentz

Open Records

Williamson County Sheriff’s Office
508 South Rock Street
Georgetown, Texas 78626

OR2015-26305

Dear Ms. Lentz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assipned 1D# 590623,

The Williamson County Sherift’s Office (the “sheriff’s office’™) received a request for
information pertaining to the requestor’s client. You claim some of the submitted
information is excepted from disclosure under sections 552.101,552.102, 552.108, 552.122,
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information,

Initially, we note some of the submitted information, which we have marked, is not
responsive to the instant request because it consists of the request for information. This
ruling does not address the public availability of any information that is not responsive to the
request and the sheriff’s office is not required to release such information in response to this
request.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation
held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime . . . if . . . release of the information would interfere
with the detection, investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1).
A governmental body claiming section 552.108(a)(1) must reasonably explain how and why
the release of the requested information would interfere with law enforcement. See id.
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§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruift, 551 8. W.2d 706 (Tex. 1977). We
note section 552.108 is generally not applicable to records of an internal affairs investigation
that is purely administrative in nature and does not involve the investigation or prosecution
of crime. See City of Fort Worth v. Cornyn, 86 §.W.3d 320 (Tex. App.—Austin 2002, no
pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.—Fl Paso 1992, writ
denied) (statutory predecessor to section 552.108 not applicable to internal investigation that
did notresult in criminal investigation or prosecution). You state the responsive information
you marked pertains to a pending criminal prosecution pertaining to the requestor’s client.
Based on your representation, we conclude the release of the information at issue would
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975)
{court delineates law enforcement interests that are present in active cases), writ ref 'd n.r.e.
per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, the sheriff’s otfice you may withhold the
responsive information you marked under section 552.108(a)(1) of the Government Code.'

Section 552.101 ofthe Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
‘satisfied. /d at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). Upon review, we find the
information you marked satisfies the standard articulated by the Texas Supreme Court in
Industrial Foundation. Accordingly, the sheriff’s office must withhold the information you
marked under section 552.101 of the Government Code in conjunction with common-law
privacy.

Section 552.122 of the Government Code excepts from public disclosure “[a] test item
developed by a . . . govemmental body[.]” Gov’t Code § 552.122(b). In Open Records
Decision No. 626 (1994), this office determined the term “test item™ in section 552.122
inchedes “any standard means by which an individual’s or group’s knowledge or ability in
a particular area is evaluated,” but does not encompass evaluations of an employee’s overall
job performance or suitability. ORD 626 at 6. The question of whether specific information
falls within the scope of section 552.122(b) must be determined on a case-by-case basis. /d.
Traditionally, this office has applied section 552.122 where release of “test items” might

'As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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compromise the effectiveness of future examinations. [d. at 4-5; see also Open Records
Decision No. 118 (1976).

The sheriff’s office argues the remaining information contains a “Corrections Officer
Examination™ used to test individuals who apply for a position with the Williamson County
Jail. Upon review, we find the information at issue cousists of the multiple choice answer
sheet of the requestor’s client and does not reveal any test questions. Accordingly, we find
the sheriff’s office failed to demonstrate the information at issue gualifies as “test items”
under section 552.122(b) of the Government Code. Therefore, the sherift’s office may not
withhold the information at issue under section 352.122(b) of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address 1s of a type specifically excluded by subsection (c¢). See Gov't Code
§ 552.137(a)-(c). The e-mail addresses at issue are not excluded by subsection (c).
Therefore, the sheriff’s office must withhold the personal e-mail addresses you marked under
section 352.137 of the Government Code, unless the owners affirmatively consent to their
public disclosures.

In summary, the sheriff’s office may withhold the responsive information it marked under
section 552.108(a)(1) of the Govermment Code. The sheriff’s office must withhold the
information you marked under section 552.101 of the Government Code in conjunction with
common-law privacy. The sheriff’s office must withhold the personal e-mail addresses you
marked under section 552.137 of the Government Code, unless the owners affirmatively
consent to their public disclosures. The sheriff’s office must release the remaining
responsive information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at htip://www.texasatiorneypeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attomey General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for

We note the requestor has a special right of access to some of the information being released in this
instance, See Gov't Code §§ 552.023{(a) (governmental body may not deny access to person to whom
information relates, or that party’s representative, solely on grounds that information is considered confidential
by privacy principles), .137(b).
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

PT/dls

Ref: 1D# 590623
Enc. Submitted documents

c: Requestor
(w/o enclosures)



