KEN PAXTON

ATTORNEY GENERAL QF TEXAS

December 15, 2015

Ms. Aimee Alcorn

Assistant City Attorney

Legal Department

City of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469-9277

QOR2015-26310
Dear Ms. Alcom;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 590840 (CCPD File No. EFral).

The Corpus Christi Police Department (the “department”) received a request for all
information pertaining to specified case involving a named individual. We understand the
department will redact the information it marked pursuant to the previous determinations
issued in Open Records Letter Nos. 2011-16393 (201 1)and 2011-17207 (2011)." You claim
portions of the submitted information are excepted from disclosure under sections 552.101,

'‘Open Records Letter No. 2011-17207 authorized the department to withhold FBI numbers under
section 552.101 of the Government Code in conjunction with section 411,083 of the Government Code without
the necessity of requesting an attorney general’s decision. Open Records Letter No. 2011-16393 is a previous
determination authorizing the department to withheld, under section 552.101 of the Government Code in
conjunction with section 772.318 of the Health and Safety Code, the origination teiephone numbers and
addresses of 9-1-1 callers furnished to the city by a 9-1-1 service supplier established in accordance with
chapter 772 of the Health and Safety Code. See Open Records Decision No. 673 (2001) (governmentat body
may rely on previous determination when elements of law, facts, and circumstances have not changed, decision
concludes specific, clearly delineated category of information is excepted, and governmental body is explicitly
informed it need not seek a decision from this office to withhold information in response to future requests).
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552.1085, 552.130, 552.137, and 552.152 ol the Government Code.” Additionally, you state
you have notificd an interested third party of the request. See Gov’t Code § 552.304
{permitting interested third parly to submit to attorney general rcasons why rcquested
information should or should not be released), We have considered the exceptions you claim
and reviewed the submitted information.

Scction 552,101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, cither constitutional, statutory, or by judicial decision.”
Id § 552.101. Section 552.10] encompasses information made confidential by other
statutes. The submilled information consists of a Firearms Trace Summary from the
National ['race Center of the Depariment ol Justice I3ureau ol Alcohol, Tobacco, I'ireanns
and Explosives (the “ATF”). Public Law number 111-117 states, in perlinent part,

[B]cginning in fiscal ycar 2010 and thereatter, no funds appropriated under
[the Consolidated Appropriations Act, 2010] or any other [ajct may be used
to disclosc part or all of the contents of the Fircarms Trace System database
maintained by the National Trace Center of the | ATT] or any information
required to be kept by licensees pursuant to section 923(g) of title 18, United
States Code, or required to be reported pursuant to paragraphs (3) and (7) ol
such section 923(g), cxcept to: (1) a Federal, State, local, or tribal law
enforcement agency or a Iederal, Statc, or local prosccutor . . . unless such
disclosure of such datato an[] . . . entit[y] described in (1) . . . of this proviso
would compromisc the identity of any undercover law enforcement officer or
confidential informant, or interfere with any casc under investigation; and no
persen or entity described in (1) .. . shall knowingly and publicly disclose
such data; and all such data shall be immune from legal proccss, shall not be
subject to subpoena or other discovery, shall be inadmissible in evidence, and
shall not be used, relied on, or disclosed in any manner, nor shall testimony
or other evidence be permitted based on the data, in a civil action in any
State[.]

Consolidated Appropriations Act, 2010, Pub. L. No. 111-117, 123 Stat. 3034, 3128 (2009).
We understand Firearms Tracc Summarics contain content [rom the Firearms Trace System
databasc maintained by the National Trace Center. Upon rcview, we find the submitled
Firearms Trace Summary is confidential under Public Law number 111-117. See Mifler v.
U.S. Dep 't of Justice, 562 F. Supp. 2d 82, 111 (D.D.C. 2008) (holding I'ircarms Tracc Report
properly withheld under Freedom of Information Actexemption 3, which covers records that

“Although the department does not raise scetion 352,130 or section 552.137 of the Government Code
in its brief, we understand it to raise these exceptions based on its markings. We note the department did not
comply with section 552.301(b) of the Government Code in asserting sections 352,130, 552,137, and 552.152
of the Government Code. See Gov't Code § 552.301(b}). Nevertheless, because sections 552,130, 552,137,
and 552.152 can provide compelling reasons to overcome the presumption of openness, we will consider the
applicability of these sections to the submitted information. See id. §§ 552.007, .302, .352.
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are exempt from disclosurc by statutc). Accordingly, the department must withhold the
submitted TMirearms Trace Summary under section 552.101 of the Government Code in
conjunction with Public Law number 1 11-117.

Scction 552.101 also encompasscs information protceted by other statutes, such as laws that
makc criminal history record information (“"CHRI”} confidential. CHRI generated by the
National Crime Information Center (the “NCIC™) or by the Texas Crime Information Center
is confidential under federal and slate law. CHRI means “information collected about a
person by a criminal justice agencey that consists of identifiable deseriptions and notations
of arrests, delentions, indiciments, informations, and other [ormal criminal charges and their
dispositions.” Gov’t Code § 411.082(2). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI obtlained {rom the NCIC network or other states.
See 28 C.F.R, § 20.21. Thce federal regulations allow each state to follow its individual law
with respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990).
See generally Gov’t Code §§ 411.081-.1409. Section 411.083 of the Government Code
deems confidential CHRI the Texas Department of Public Safety (“*DPS™) maintains, except
DPS may disseminale this inlormation as provided in chapter 411, subchapter I' or
subchapter [E-1 of the Government Code, Gov’t Code §411.083(a). Scetions411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may not release CHRI except 1o another criminal justice agency for a criminal
justice purpose. Jfd § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, thosc cntitics may not rcleasc CHRI except as provided hy chapler 411, See
generally id. §§ 411.090-.127. Thus, any CHRI obtained [rom DPS or any other criminal
justice agency must be withheld under scction 552.101 of the Government Code in
conjunction with Government Code chapter 411, subchapter F. Upon review, we find the
department must withhold the FBI number we marked under scction 552.101 of the
Government Codc in conjunction with section 411.083 of the Government Code.

Section 532.101 also encompasses the doctring of common-law privacy, which protects
information that is (1) highly intimate or cmbarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (lex. 1976). To
demonsirate the applicability of common-law privacy, both prongs of this test must be
satisfied. Jd. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delincated in Jndustrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). This oftice has also found
personal financial information not relating to a financial transaction between an individual
and a governmental body is generally excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 545 (1990) (deferred compensation
information, participation in voluntary investment program, election of optional insurance
coverage, mortgage payments, assets, bills, and eredit history). Furthermore, the doctrine of
common-law privacy protecis a compilation of an individual’s criminal history, which is
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highly embarrassing information, the publication of which would be highly objectionable to
areasonable person. Cf. United States Dep 't of Justice v. Reporters Comm. for Freedom of
the Press, 489 1U.5.749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinetion between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy inieresi in compilation of one’s criminal history). We also find a
compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public.

Further, under the common-law right of privacy, an individual has a right to be free {from the
publicizing of private affairs in which the public has no legitimatc concern.
Indus. Found., 540 S.W.2d at 682. In considering whether a public citizen’s date of birth 1
private, the Third Court of Appeals looked to the supreme court’s rationale in Texas
Comptroller of Public Accounts v. Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010).
Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3
(Tex. App.—Austin May 22, 2015, pel. denied) (mem. op.). The supreme court concluded
public employees’ dates of birth are private under section 552.102 of the Government Code
because the employees® privacy interest substantially outweighed the neglipible public
intcrest in disclosure.”  Texas Comptroller, 354 S.W.3d at 347-48. Based on 7Texas
Comptrolier, the court of appeals concluded the privacy rights of public employees apply
cqually to public citizens, and thus, public citizens’ dates of birth arc also protected by
common-law privacy pursuant to scetion 552,101, City of Dallas, 2015 W1. 33940061, at *3.

Lpon review, we find the types of information you marked and indicated on the submitted
audio recordings, and the information we marked and indicated, satisly the standard
articulated by the Texas Supreme Courl in fndustrial foundation. Accordingly, the
department must withhold the types of information vou marked and indicated, and we
marked and indicated, under section 552.101 ol the Government Code 1n conjunction with
common-law privacy.

Secction 552.1085 of the Government Code provides, in part:

(¢} A sensitive crime scene image in the custody of a governmental body is
conlidential and excepted from the requircments of Scction 552.021 and a
governmental body may not permit a person to view or copy the image except
as provided by this scction. This section applies to any sensitive crime scene
image regardless of the date that the image was taken or recorded.

Gov’tCode § 552.1085(c). Forpurposes ol section 552.1085, “sensitive crime scene image”
means “a photograph or video recording taken at a crime scene, contained in or part of a
closed criminal casc, that depicts a deceased person in a state of dismemberment,

*Section 352.102(a) excepts from disclosure “information in a personnei file, the disclosure of which
would constitule a clearly unwarranted invasion of personal privacy.” Gov’t Code § 352.102(a).
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decapitation, or similar mutilation or that depicts the deccased person’s genitalia.” See id.
§ 552.1085(a)(6). Upon rcview, we find none of the information at issuc consists of crime
scene 1mages for the purposcs of section 552.1085. Consequently, the department may not
withhold any portion of the information at issue under section 552.1085(c) of the
Government Code.

Section 552.130 of the Government Code provides information relating (o a motor vehicle
operator’s license, driver’s license, motor vehicle title or rcgistration, or personal
ldentification document issucd by an agency of this state or another state or country is
excepted from public release. See id § 552.130. Upon review, we find most of the
information you marked, and the information we marked, under section 552,130 consist of
motor vehicle record information. However, a portion of the information you marked does
not consist of confidential motor vehicle record information and may not be withheld under
scction 552.130 of the Government Code.  Accordingly, except for the information we
marked {or release, the department must withhold the types of information vou marked, and
we marked, under scction 552,130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its rclease or the c-mail
address is of a type specifically exeluded by subsection (¢). /& § 552.137(a)-(¢c). The e-mail
address you have marked is not ol the type specifically excluded by section 552.137(c).
Accordingly, the department must withhold the e-mail address you marked under
section 552.137 of the Government Code, unless the owner of the e-mail address
alfirmatively consents to its release.

Section 552.152 of the Government Code provides,

[nformation in the custody of a governmental body that relates to an
emplovee or officer of the governmental body is excepted [rom [required
public disclosurc] if, under the specific circumstances pertaining to the
employee or officer, disclosure of the information would subject the
employee or officer to a substantial threat ol physical harm.

Id §552.152. Youstatc the information you marked identifics an undercover oftficer. You
indicale the release of the undercover officer’s identity would subjcct the officer to a
substantial thrcat of physical harm. Therefore, we find section 552.152 1s applicable to the
identity of the undercover officer at issue. Accordingly, the department must withhold the
identifying information ol the officer you marked, and we marked, under section 552.152 of
the Government Code.

In summary, the department must withhold the submitted Fircarms Trace Summary under
section 552.101 of the Government Code in conjunction with Publie Law number 111-117.
The department must withhold the FBI number we marked under section 552.101 of the
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Government Code in conjunction with section 411.083 of the Government Code. The
department must withhold the types of information you marked and indicated, and we
marked and indicated, under section 552.101 of the Government Code in conjunction with
common-law privacy. Except [or the information we marked for relcase, the department
must withhold the information you marked, and we have marked, under section 552,130 of
the Government Code. The department must withhold the c-mait address you marked under
section 552.137 of the Government Code, unless the owner of thc c-mail address
affirmatively conscnts to its release. The department must withhold the identifving
information of the officer you marked, and we marked, under scction 552.152 of the
Government Code. The remaining information must he rclcased.?

This letter ruling is limited to the particular inlormation at issue in this request and limited
to the facts as presented to us, therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers importani deadlines regarding the rights and responsibilitics of the
governmental body and of the requestor. For more information concerning those rights
and responsibilitics, pleasc visit our website at http://www .texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Holline, toll free, at (877) 673-6839. Questions concerning the allowahle charges for
providing public information under the Act may be dirccted to the Office of the Attorncy
General, toll free, at (88%8) 672-6787.

Sincerely,

Cole Hutchison

Assistant Attorney General
Opcen Records Division
CH/bhf

Ref:  1D# 590840

Fnc.  Submitted documents

c: Requestor
(w/o enclosures)

*We note the information being released contains social security numbers. Section 552.147(b} of the
Government Code authorizes a governmental body to redact a living person’s social security numbet froin
public release without the necessity of requesting a deecision from this officc under the Act
See Gov't Code § 352.147(b).



