
KEN PAXTON 
ATTORNEY GENERAL <.)F TEXAS 

December 15, 2015 

Ms. Heather Silver 
Assistant City Attorney 
Office of the City Attorney 
City of Dallas 
1500 Marilla Street, Room 7DI\ 
Dallas, Texas 75201 

Dear Ms. Silver: 

OR2015-26314 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 590642 (ORR# 2015-15494). 

The Dallas Police Department (the "department") received a request for a specified report. 
The department claims the submitted information is excepted from disclosure under 
section 552.108 of the Government Code. We have considered the exception the depart1nent 
claims and reviev-.red the submitted information. 

Initially, we must address the department's procedural obligations under section 552.30 l of 
the Government Code when requesting a decision from this office under the Act. Pursuant 
to section 552.301(b), within ten business days after receiving a written request the 
governmental body must request a ruling from this office and state the exceptions to 
disclosure that apply. Gov't Code § 552.301(b). The department states it received the 
request for information on September 18, 2015. The department does not inform us it was 
closed for business on any of the days at issue. Accordingly, the ten-business-day deadline 
was October 2, 2015. However, the department submitted the information required under 
section 552.301(b) in an envelope bearing a meter mark of October 5, 2015. ,)ee id. 
§ 552.308(a)(l) (describing rules for calculating submission dates of documents sent via first 
class Lnited States mail, common or contract carrier, or interagency mail). Consequently, 
\Ve find the department failed to comp!)' with section 552.301 of the Government Code. 
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Pursuant to section 552.302 of the Ci-ovcrnmcnt c:ode, a governmental body's failure to 
co1nply \Vith section 552.301 results in the legal presumption the requested information is 
public and must be released unless a compelling reason exists to vvithhold the information 
from disclosure. ,\'ee id. § 552.302; ,)'im1nons v. Kuzmich, 166 S.\V.Jd 342, 350 
(Tex. ;\pp.-fort \Vorth 2005, no pet.); l!ancock v. State Ed. of· Ins., 797 
S.\\r.2d 379, 381-82 ('fex. App.-Austin 1990, no writ) (gov·emmental body 1nust make 
compelling demonstration to overcome presumption of openness pursuant lo statutory 
predecessor to section 552.302); see also Open 1-Zecords Decision No. 630 ( 1994). CJcncrally, 
a compelling rcaso11 to \vithhold information exists \Vhcrc some other source ofla\v makes 
the information confidential or v-ihcrc third-party interests arc at stake. Open Records 
TJecision No. 150 at 2 (1977). 'lhc department claims section 552.108 oftl1e Clo\'emment 
C:ode f()r the submitted information. Hovv·ever, this exception is discretionary in nature. It 
serves to protect a go\1crnmcntal body's interests and may be waived; as such, it does not 
constitute a compelling reason to \Vithhold information . . \'ee ,)'immons, 166 S. \V.3d at 350 
(section 552.108 is not compelling reason to \Vithhold information lU1der section 552.302); 
Open Records J)ccision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 
at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to 
section 552.108 subject to \Vaiver). Accordingly, the department may not \.vithhold a11y 
portion of the submitted information under section 552. l 08 of the Government Code. 
I lo\vc\'Cr, we note section 552.101 of the Government Code is applicable to some of the 
submitted information. 1 ]'his section can pro\ridc a compelling reason to overcome the 
presumptio11 of openness. ThcrcfOrc, \VC v.'ill address the applicability of this section to the 
submitted information. 

Section 552.101 of the Government c:ode excepts from disclosure "inf()rmation considered 
to he confidential by la\v, either constitutional, statutory, or by' judicial decision." 
(Jov't c:odc § 552.101. Section 552.101 encompasses the doctrine of common- !av.' privacy. 
Indus. Found. v. 'f'ex Indus. Accident Ed., 540 S.Vv'.2d 668, 685 (]'ex. 1976). Under the 
common-lav-.1 right of pri\'acy, an individual has a right to be free from the publiciLing of 
private affairs in which the public has no legitimate co11cem. Id. at 682. In considering 
\vhcther a public citizen's date of birth is private, the Third Court of Appeals looked to the 
supreme court's rationale in Texas (,'omptroller of l)ublic Accounts v. Attorney (leneral of 
Texas, 354 S. W.3d 336 (Tex. 2010). Paxton v. City ofDallas, No. 03-13-00546-CV, 2015 
\\lT, 3394061, at *3 ('l'cx. App.-,i\ustin May 22, 2015, pet. denied) (1ncm. op.). ·rhc 
supreme court concluded public employees' dates of birth are private under section 552.102 
of the (Jovcrnment Code because the employees' pri·vacy interest substantially outweighed 
the negligible public interest in disclosure.~ 'f'exas C'omptroller, 354 S.\\1.Jd at 347-48. 
Based on Texas c:omptroffer, the court of appeals concluded the pri\'acy rights of public 
employees apply equally to public citizens, and thus, public citi/ens' dates ofhirth arc also 

1Thc O!Tice of the Attorney General >vii\ raise a mandatory exception on behalf of a governmental 
body. Open Records Decision No. 481(\987),480 (1987), !J70 (1987). 

2Section 552.102(a) excepts froin disclosure "information in a personnel file, the disclosure of1Nhich 
\Vould constitute a clearly unwarranted invasion of personal privacy." Ciov' l Code § 552.1 02(a). 
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protected by coinmon-la\V privacy pursuant to section 552.101. (~ity of !Jal las, 2015 
\\TI. 3394061, at *3. ·rhus, the department must \Vithhold the date of birth vve have marked 
under section 552.101 of the Government Code in conjunction \Vith common-la\\' privacy·. 

In swnmary, the department must vvithhold the date of birth v.,re have marked under 
section 552.10 I of the Government C:ode in conjunction \\'ith common-la\\' pri\/acy. The 
department 1nust release the remaining infonnation.:; 

·rhis letter ruling is limited to the particular infonnation at issue i11 this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infor1nation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. l•"or more information concerning those rights 
and responsibilities, please visit our \\rebsite at http://v..·v.i\V.tcxasattornevgencr<ll.gov/ot)en/ 
or!_ ruling info.shtml, or call the Office of the Attorney General's Open (i-o\rcrnment 
Hotline, toll free, at (877) 673-6839. Questions concerning the allov .... able charges for 
providing public information under the Act may be directed to the 01Iice of the Attorney 
(Jenera!, toll free, at (888) 672-6787. 

Sincerely, 

Da\1id L. Wheelus 
Assistant Attorney General 
Open Records J)i·vision 

DLW/bhf 

Ref: Ill# 590642 

Enc. Submitted documents 

c: llequestor 
(v-i/o enclosures) 

1\\le note the requestor has a ~pccial right of access to some of the inforrnation being released in this 
instance. See Gov't Code § 552.023(a) (governmental body may not deny access to pc:r~on to \vhom 
infonnation rc:lates, or that party's representative, solely on grounds that information is considered confidential 
by privacy principles). Because such information is confidential \Vith respect to the general public, if the 
departinent receives another request IOr this intOrmation from a different requestor, then the department should 
again seek a ruling from this office. 


