
KEN PAXTON 
ATT{)RNEY GF.>IEllAI. ()F TEXAS 

[)cccmbcr 15, 2015 

Ms. Sylvia McClellan 
Assistant City Attorney 
Criminal Lav..' and Police lJnity 
City of Dallas 
1400 South Lamar Street 
!)alias, ·rcxas 75215 

Dear Ms. McClellan: 

OR2015-26329 

You ask v.rhether certain information is subject to required pltblic disclosure under the 
Public Jnforination Act (the "Act"), chapter 552 of the (Jovcrnment (~ode. Your request was 
assigned !Dii 590645 (DPD Request No. 2015-15451 ). 

The Dallas Police Department (the "department") received a request for infonnation related 
to a specified incident. You claim the submitted inJOrmation is excepted from disclosure 
under section 552.108 of the Government Code. Vv'e ha\'C considered the exception you 
claim and rc\ric\ved the submitted representative sample ofinformation. 1 

Initially, we must address the department's obligations under the Act. Section 552.301 
of the Government Code describes the procedural obligations placed on a governmental 
body that receives a written request IOr information it \vishes to \Vithhold. Pursuant to 
section 552.301(b), a gO\'crnmental hod)' must ask for a decision from this o1lice and 
state the exceptions that apply \Vithin ten business day's of receiving the written request. 
S'ee Go·v't Code § 552.30l(b). You infonn us the department recci\1ed the request for 
information on September 16, 2015. You do not state the department \Vas closed for an;' 

1Wc assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a \Vholc. See Open R.ecords Decision Kos. 499 (1988), 497 (1988). This open records 
letter docs not reach, and thcrc!Orc docs not authorize the ,,,,.·ithholding oC any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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business days betVv'ecn September 16, 2015, and September 30, 2015. Accordingly, the 
department's ten-business-day· deadline under section 552.30 l(b) V..'as September 30, 2015. 
HoV\·ever, the envelope containing the department's request for a ruling V..'as post-1narked 
October 5, 2015. !:J'ee id.§ 552.308(a) (deadline under the Act is met if document is sent by 
first class Cnited States mail with postage prepaid and bears post o11ice mark indicating time 
,.vithin the deadline period). Accordingly, v..'e lind the department failed to comply with 
section 552.301 of the Government (~ode in regards to the instant request. 

Pursuant to section 552.302 of the Government (~ode, a gov'ernmental body's failure to 
comply Vv'ith the procedural requirements of section 552.301 results in the !cgal prcsurnption 
that the information is public and must be released unless tl1c governmental body 
demonstrates a compelling reason to v..rit:hhold the information to ov·ercome this 
presumption. Id. § 552.302; see al.s·o S'immons v. Kuzmich, 166 S.\\/.3d 342, 350 
(Tex. App.-·Forl Worth 2005, no pct.); Hancock v. State lld. of Ins., 797 S.W.2d 379, 381 
(!'ex. App.-Austin 1990, no V..Tit). ·rhis statutory presumption can generally· be overco1nc 
Vv'hen information is conli.dential by law or third-party interests arc at stake. 
See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Although you raise 
section 552.108 of the (Jovernmcnt C:ode, this section is a discretionary exception to 
disclosure that protects a governmental body's interests and may be wai\rcd. 
See Gov't Code§ 552.007; Open Records Decision -:"Jos. 665 at 2 n.5 (2000) (discretionary 
exceptions in general), 663 at 5 (1999) (untimely request for decision resulted in \Vaiver or 
discretionary exceptions), 177 at 3 ( 1997) (statutory predecessor to section 552.108 subject 
to waiver). 'l'hus, in failing to comply Vv'ith section 552.301, the department has v..1aived its 
argument under section 552.108, and may' not v..rithhold any of the information on this basis. 
I-Io'<'vcvcr, because sections 552.101 and 552.130 of the Government Code can pro\1idc 
compelling reasons to O\'erco1ne the presumption of openness, vve v..'ill consider the 
applicability of these sections to the submitted in!Ormation.2 

Section 552.10 I of the Government Code excepts from disclosure '·information considered 
to be confidential by lav..r, citl1cr constitutional, statutory, or by judicial decisio11," and 
encompasses information made confidential by· other statutes. Cl-ov't Code§ 552.101. ·rhis 
section encompasses tl1e doctri11e of common-la\V priv·acy. Indus. Found. v. Tex. Indus. 
Accident !~d., 540 S. \\1.2d 668, 685 (!'ex. 1976). LJndcr the con1mon-law right of privacy, 
an individual has aright to be free from the publicizing of private a1Tairs in vvhich the public 
has no legitimate concern. Id. at 682. In considering whether a public citizen's date of birth 
is private, the Third Court of Appeals looked to the supreme court's rationale in 
Texas C.'omptroller of- Public Accounts v. Attorney Ci-eneral o_f Texas, 354 S.W .. 3d 336 
(Tex. 2010). Paxton v. City of Dallas, '10. 03-13-00546-CV, 2015 WL 3394061, at 'J 
(l'ex. App. Austin May 22, 2015, pet. denied) (mem. op.). The supreme court concluded 

'-The Office of the Attorney General \Vil! raise 1nandatoryexceptions on behalfofagovernrnental body 
hut ordinarily \vill not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
( 1987). 
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public employees' dates of birth are private under section 552.102 of the Government Code 
because the employees' privacy interest substantially outweighed the negligible public 
interest in disclosure.3 Tex. Comptroller, 354 S.W.3d at 347-48. Based on Texas 
Comptroller, the court of appeals concluded the privacy rights of public employees apply 
equally to public citizens, and thus, public citizens' dates of birth are also protected by 
common-law privacy pursuant to section 552.101. City of Dallas, 2015 WL 3394061, at *3. 

L'pon review, we find the department must generally withhold the public citizen's date of 
birth we have marked under section 552.101 of the Government Code in conjunction with 
common-law privacy. In this instance, however, the submitted information reflects the 
requester may be the authorized representative of the individual whose date of birth is at 
issue, and may have a right of access to information pertaining to him that would otherwise 
be confidential under common-law privacy. Section 552.023(a) of the Government Code 
states "a person's authorized representative has a special right of access, beyond the right of 
the general public, to information held by a governmental body that relates to the person and 
that is protected from public disclosure by laws intended to protect that person's privacy 
interests." Gov't Code§ 552.023; see Open Records Decision No. 481 at 4 (1987) (privacy 
theories not implicated when individual requests information concerning himself). 
Accordingly, if the requestor is acting as the authorized representative of the individual 
whose date of birth is at issue, then the department may not \Vithhold his date of birth from 
this requestor under section 552.101 in conjunction with common-law privacy. If the 
requester is not acting as the authorized representati\1e of the individual whose date of birth 
is at issue, then the department must withhold the date of birth we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or countI)' is 
excepted from public release. See Gov't Code§ 552.130(a). Upon review, we find the 
department must withhold the motor vehicle record information \Ve have marked under 
section 552.130 of the Government Code. 

In summary, ifthe requester is not acting as the authorized representative of the individual 
whose date of birth is at isst1e, then the department must withhold the date of birth \.ve have 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. The department must withhold the motor vehicle record information we have 
marked under section 552.130 of the Government Code. The department must release the 
remaining information. 

3Section 552.1 02(a) excepts from disclosure "infonnation in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code § 552. l02(a). 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requester. For more information concerning those rights 
and responsibilities, please visit our website at http://v.'\v\v.texasattornevgeneral.go\1/open/ 
orl ruling info.shtn1l, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~ 
Tim Keal 
Assistant Attorney General 
Open Records Division 

TN/bhf 

Ref: ID# 590645 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


