
f)cccmber 16, 2015 

Mr. V/. Ylontgomcry \ifeitler 
Senior Counsel 
Office of I ,cgal Services 
']'cxas }:ducation Agency 
1701 North Congress A\1enue 
Austin, 'J'exas 78701-1494 

!)car Mr. \ileitler: 

KEN PAXTON 

OR2015-26470 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the (Jovcrnment (~ode. Your request was 
assigned Ill# 590968 (PJR# 25494). 

The ·rcxas r:ducation Agency (the "agency") received a request for information pertaining 
to a specified school district for a specified time pcriod. 1 You state you have released some 
information to the rcqucstor. You claim the submitted information is excepted fron1 
disclosure under sections 552.107 and 552.116 of the Go\rernment (~ode. \.Ve have 
considered the exceptions )'OU claim and rev·ic\vc<l the submitted representative sample or 
information.? 

-You note the agency sought and received clarification ofthe request. See Gov't Code§ 552.222(b) 
(providing that if request for infonnation is unclear, govenimental body may ask requestor to c!arif).· the 
request); see also City of Daflasv. Ahholl, 304 S.\\'.3d 380, 387 (Tex. 2010) (holding that v"hcn a governmental 
entity, acting in good faith, requests clarification or narro\ving of an unclear or overbroad request for public 
information, the ten-day period to request an altomcy general ruling is measured fron1 the date the request is 
clarified or narro,Ned). 

'V..1 e assurne that the "representative sample" of records submitted to this oflice is truly representative 
of the requested records as a Vl'hole. See Open Records Decision Nos. 499 ( 1 988). 497 ( 1988)_ This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially diffen:nl types ofinfonnation than that submitted to this 
office. 
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Section 552. l 07(1) of the Government Code protects information coming within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a governmental body must demonstrate that the information constitutes or documents 
a communication. Id. at 7. Second, the communication must have been made "to facilitate 
the rendition of professional legal services" to the client governmental body. TEX. R. 
EVID. 503(b )(1). The privilege does not apply \Vhen an atto1ney or representative is involved 
in some capacity other than that of providing or facilitating professional legal services to tl1e 
client governmental bod)'. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. 'fhus, the mere fact that a communication invol\1es an attorney for the 
government does not demonstrate this element. 1'hird, the privilege applies only to 
communications between or among clients, client representatives, laVvyers, and lav-.ryer 
representatives. TEX. R. EVJD. 503(b )(1 )(A), (B), (C), (D), (E). Thus, a governmental body 
must inform this office of the identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attorney-client pri\'ilege applies only to 
a confidential communication, id. 503(b)(l), meaning it was "not intended to be disclosed 
to third persons other than those: (A) to whom disclosure is made to further the rendition of 
professional legal services to the client; or (B) reasonably necessary to transmit the 
communication." Id. 503(a)(5). Whether a communication meets this definition depends 
on the intent of the parties involved at the time the information was communicated. Osborne 
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Vlaco 1997, orig. proceeding) . .Moreo\'er, 
because the client may elect to wai\'e the privilege at any time, a governmental body must 
explain that the confidentiality of a communication has been maintained. Section 552. l 07( l) 
generally excepts an entire communication that is demonstrated to be protected by the 
attorney-client privilege t1nless otherwise wai\red by the governmental body. See Huie v. 
DeShazo, 922 S. W.2d 920, 923 (Tex. 1996) (privilege extends to entire commtmication, 
including facts contained therein). 

The agency states the information you have marked consists of communications involving 
agency attorneys, agency representatives, and other agency emplO)'ees and officials. 1'he 
agency states the communications were made for the purpose off3.cilitating the rendition of 
professional legal services to the agency and these communications have remained 
confidential. Upon review, we find the agency has demonstrated the applicability of the 
attorney-client privilege to the information you have marked. Thus, the agency may v.,rithl1old 
the information you have marked under section 552. l 07(1) of the Government Code. 

Section 552.116 of the Government Code provides the following: 

(a) An audit working paper of an audit oftl1e state auditor or the auditor of 
a state agency, an institution of higher education as defined by 
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Section 61.003, Education Code, a county, a municipality, a school district, 
a hospital district, or a joint board operating under Section 22.074, 
·rransportation Code, including any audit relating to the criminal 11istory 
background check of a public school c1nplO)'CC, is excepted from l required 
public disclosure]. If iniOrmation in an audit working paper is also 
inaintained in another record, that other record is not excepted from I public 
disclosure] by this section. 

(b) In this section: 

(1) "Audit" 1neans an audit al1thorizcd or required b)'' a statute of this 
state or the lJnited States, the charter or an ordinance of a 
municipality, an order of the comrnissioners court of a county, the 
bylav·.rs adopted by or other action of the governing board of a hospital 
district, a resolution or other action of a board of trustees of a school 
district, including an audit hy the district relating to the cri1ninal 
history background check of a public school employee, or a resolution 
or other action of a joint board described by Subsection (a) and 
includes an investigation. 

(2) "1\udit working paper" includes all informatio11, documentary or 
othcrvvisc, prepared or maintained in conducting an audit or preparing 
an audit report, including: 

(A) intra-agency arid interager1cy communications; and 

(B) drails of the audit report or portions of those drafts. 

C-To\r't Code § 552.116. ·1 he agency' states the remaining infor1nation consists of audit 
\VOrking papers prepared or maintained by the agency's !)ivision of (:omp\aints, 
Investigations, and 1-'.nforeement in conjunction vi..·ith a pending audit of J,a \1arquc 
Independent School District. The agency explains this audit is a11thorizcd by sections 39.051 
and 39.052 of the l·:ducation Code . . ~'ee Educ. (~ode§ 39.051 (co1n1nissioncr ofcd11catio11 
by rule shall determine criteria for accreditation statuses of accredited, accredited-vvarned, 
and accredited probation); see also id. §§ 39.052(a), (b )(1 )-(2) ( con1missioncr of education 
shall annually determine accreditation status of school districts and shall assign accreditation 
status or revoke accreditation and order closure of district),. l 02 (setting forth actions to be 
taken by commissioner of education if district does not satisfy accreditation criteria under 
section 39.052). Cpon revie\v, we agree section 552.116 is applicable in this instance. 
There10re, the agency may withhold the remaining information under section 552.116 of the 
Govemn1ent Code. 
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In summary, the agency may withhold the information you ha\'e marked under 
section 552.107( 1) of the Govern1nent Code. The age11cy may v.'ithhold the remaining 
information under section 552.116 of the Government C:odc. 

This letter ruli11g is limited to the particular information at issue in this request and li1nited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detcnnination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights m1d responsibilities of tl1e 
governmental body and of the requestor. l'or more information concerning those rights 
and responsibilities, please visit our v ... ·ebsitc at http://vvv•1V>.-.texasattornevgeneral.uoviopen/ 
Q!J ___ _tll!.t11_g~i_1:_i_lQ,_~_bJ1nl, or call the Office of the .4.ttomcyr General's Open (lovernmcnt 
l lotline, toll free, at (877) 673-6839. Questions concerning the alloviable charges for 
pro\1iding public i11formation under the Act inay be directed to tl1c ()ffice of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

j I /! 

J)J!'fj~ 
Cristim1 Rosas-Grillct 
Assistant Attorney (Jenera! 
Open Records l)ivision 

(~RC.T/akg 

Ref: ID// 590968 

Enc. Submitted documents 

c: Requestor 
(-..v/o enclosures) 


