
J)cccmbcr 16, 2015 

Mr. John Saenz 
Crime llecords Office 
McAllen Police T)epartmcnt 
P.O. Box I 088 
Mci\llcn, Texas 78501 

Dear Mr. Saenz: 

KEN PAXTON 
A.lTOR:\'.EY GL:"ERAJ. OF TEXAS 

OR2015-26471 

You ask \Vhcthcr certain information is subject to required public disclosure under the 
Public Information Act (the" Act"), chapter 552 of tl1e Go\-'ernment Code. Your request was 
assigned JD# 592081. 

The McAllen Police f)epartment (the "department") received a request for information 
pertaining to five named indi\'iduals. The department claims the sub1nittcd information is 
excepted from disclosure under section 552.108 of the Govcrn1ncnt c:odc. V./e have 
considered the exception the departn1ent claims and revievved the submitted inforn1ation. 

Section 552.108 of the Go\'ernment Code provides in part: 

(a) Tnrormation held by a lav.,r c11forcement agency or prosecutor that deals 
\.vith the detection, investigation, or prosecution of crime is excepted rrom 
frequired public disclosure] if: 

( 1) release of the information v...-ould interfere with the detection, 
investigation, or prosecution of crime; I orl 

(2) it is information that the deals v.rith the detection, in\iestigation, or 
prosecution of crime only in relation to an investigation that did 1101 
result in COD\'iction or deferred adjudication[._] 
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Gov't Code§ 552.108(a)(I ), (2). We note the protections offered by sections 552.108(a)(l) 
and 552.108(a)(2) of the Government c:odc arc, generally, mutually exclusive. 
Section 552.108(a)(l) applies to information that pertains to criminal investigations or 
prosecutions that are currently' pe11ding, \vhi!c section 552.108(a)(2) protect:; lav./ 
enfOrccmcnt records that pertain to criminal in\1cstigations and prosecutions that have 
concluded in final results other than criminal convictions or deferred adjudications. J\ 
governmental bod)' clai1ning section 552. l 08(a)(l) must reasonably explain how and \.vhy 
the release of the requested information \.Vould interfere \o,rith la\v enforcement. 5;ee id. 
§§ 552.108(a)(I), .301(e)(l)(A); see also Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). A 
go\1emmcntal bod)' that claims section 552.108(a)(2) must de1no11strate that the requested 
information rc!atcs to a crin1inal investigation that has cor1cluded in a final result other than 
a conviction or del'erred adjudication. c)'ee (.lov't (~ode §§ 552.108(a)(2), .301 ( e )(I )(A). 

You argue the submitted information should be withheld under section 552.108(a)(l) 
because it relates to pe11di11g criminal in\.'Cstigations. I !ov ... ·evcr, you also state the crirninal 
cases at issue concluded in various dispositions that did not result in con'.rictio11s or dcfcrrec.l 
adjudications. Thus, the departlnent contends the sub1nittcd information should be \\lithheld 
under section 552.108(a)(2) because it relates to cases that concluded in a result other than 
conviction or deferred adjudication. Hased on these conllieting representations, \Ve are 
unable to detennine if the submitted information relates to ongoing criminal cases or closed 
cases that did not result in conviction or defe1red adjudication. Thus, \Ve find you ha\.'e failed 
to demo11strate the applicability of section 552.108(a)(l) or section 552.108(a)(2) to the 
submitted information; therefore, no portion ofthc submitted information may be vvithheld 
under section 552.108(a)(l) or section 552.108(a)(2) of the Government (~ode. 

Section 552.10 J excepts from disclosure "information considered to be confidential by ]a\.V, 
either constitutional, statutory, or b)' judicial decision." 1 Id. § 552.10 I. Section 552.10 l 
encompasses the doctrine of common- laVI' pri\.'acy. Indus. Found. v. Tex. lncfus. Accident 
Bd., 540 S.\\'.2d 668, 685 (Tex. 1976). lJnder the cormnon-laV11 right of pri\.'acy, an 
individual has a right to be free from the pt1blicizing of private affairs in vvhich the public has 
110 legiti1nate concern. id. at 682. In considering ,.vhether a public citizen's date of birth is 
private, the 'fhird C:ourt of Appeals looked to the supreme court's rationale in 'Texas 
ComJJfroller of.Public Accounts v. Attorney General of Texas, 354 S. V./.3d 336 (Tex. 2010). 
flaxton v. (~'ity a.I· Dallas, No. 03-13-00546-C\f, 2015 \VL 3394061, at *3 (!'ex. 
App.-i\ustin \1a)' 22, 20 l 5, pct. denied) (mcm. op.). ·rhe supreme court concluded public 
employees' dates oCbirth are pri\1atc under section 552.102 of the Government Code because 
the c111plo)·ees' privacy interest substantially outweighed the negligible public interest in 

1·rhe ()ffice of the Attorney General 'Nill raise a 1nandatory exception on behalf of a govern1nental 
body. See Open Records J)ecision >Jos. 481 ( ! 987). 480 (1987), 470 ( l 987). 
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disclosure.? l'exas Con1ptroller, 354 S.\\".3d at 347-48. Based on l"exas (~omJJfroller, the 
court of appeals concluded the privacy rights of public cmplo)'ees apply equally' to public 
citizens, and thus, public citizens' dates of birth are also protected by con11non-!aw privacy 
pursuant to section 552. 101. (~'ity of J)a/las, 201 5 \\iJ, 3394061, at *3. ·rhus, the department 
must withhold all public citizens' dates of birth under section 552.101 of the (Tovemmen1 
Code in conjunction vvith common-la\\-' privacy. 1\s no other exceptions to disclosure have 
been raised, the remaining information must be released. 

This letter ruling is lin1itcd to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a prc\1ious 
detennination regarding any' other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
gov'crnrnc11tal bod)' and of the rcqucstor. l'or more information concerning those rights 
and responsibilities, please \'isit our \vebsite at http://v1/V1ivv·.texasattornevgcncral.go\·/opcn/ 
or! ruling in!O.shunl, or call the Office of the Attorney General's Open Govern1nent 
Hotline, toll !fee, at (877) 673-6839. Questions concerning the allo\vable charges for 
providing public infonnation llndcr the Act 1nay be directed to the ()fficc of the Attorne)' 
General, toll free, at (888) 672-6787. 

Sincerely, 

J(~f>Mt-~ 
Katelyn Blackburn-Rader 
J\ssistcmt Attorney General 
Open Rec{)rds Division 

KB-Riakg 

Ref: !DI! 592081 

Enc. Submitted documents 

c: Requestor 
(w/o cnclos11rcs) 

1Section 552.102(a) excepts from disclosure "information in a personnel file, the disclosure of vl'·hich 
\Vould constitute a clearly uni,varranted invasion of personal privacy." Gov 't Code 0 552. 1 02(a). 


