
December 17, 2015 

Ms. Victoria D. Honey 
Assistant City Attorney 
Office of the City Attorney 
City of Fort Worth 

KEN PAXTON 
A'l TOR:--.:EY (~E:-<1·.RAI. (}I 'J EXAS 

l 000 Thockmorton Street, 3rd Floor 
Fort Worth, Texas 76102 

Dear Ms. Honey: 

OR2015-26567 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the '"Ac't''), chapter 552 of the Government Code. Your request was 
assigned ID# 591010 (PIR Nos. W045910 and W046022). 

The City of Fort Worth (the "city") received two requests for a specified investigation file. 
You state you have released some information to the requestors. You state the city will 
withhold motor vehicle record information under section 5 52.130( c) of the Government 
Code.1 You claim the submitted information is excepted from disclosure under 
sections 552.101 and 552. l 08 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

Initially, we note the city has redacted portions of the submitted information. You do not 
assert, nor does our review of the records indicate, you have been authorized to withhold this 
information without seeking a ruling from this office. See Gov't Code§ 552.30l(a); Open 
Records Decision No. 673 (2001). Therefore, information must be submitted in a manner 
that enables this office to determine whether the information comes within the scope of an 

1Section 552. I JO(c} of the Government Code allows a governmental body to redact the information 
described in subsections 552. I 30{a) without the necessity of seeking a decision from the attorney general. See 
Gov't Code§ 552.130(c). If a governmental body redacts such infonnation. it must notify the requestor in 
accordance with section 552. 130(e). See id.§ 552.130(d), (e). 
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exception to disclosure. In this instance, we can discern the nature of the redacted 
information; thus, being deprived of this infonnation does not inhibit our ability to make a 
ruling. In the future, however, the city should refrain from redacting any infonnation that it 
is not authorized to withhold in seeking an open records ruling. Failure to do so may result 
in the presumption the redacted information is public. See Gov't Code § 552.302. 

Next, we note some of the submitted infonnation is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories ofinformation are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(17) information that is also contained in a public court record[.] 

Id § 552.022(a)(l 7). The submitted information contains court-filed documents that are 
subject to subsection 552.022(a)(l 7) and must be released unless they are made confidential 
under the Act or other law. See id. You seek to withhold the information subject to 
subsection 552.022(a)(l 7) under section 552.108 of the Government Code. However, 
section 552.108 is a discretionary exception and does not make information confidential 
under the Act. See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977) 
(statutory predecessor to Gov't Code§ 552.108 subject to waiver). Therefore, the court-filed 
documents may not be withheld under section 552. 108 of the Government Code. 
Additionally, we note common-law privacy is not applicable to information contained in 
public records. See Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 496 (1975) (action for 
invasion of privacy cannot be maintained where information is in public domain); 
Star-Telegram. Inc. v. Walker, 834 S.W.2d 54, 57 (Tex. l 992)(lawcannotrecall information 
once in public domain). As you raise no other exceptions to disclosure for the court~ filed 
documents, they must be released. However, we will consider your argument under 
section 552.108 of the Government Code for the information not subject to 
section 552.022(a)(l 7). 

Section 552.108 of the Government Code provides in part: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 

( 1) release of the information would interfere with the detection, 
investigation, or prosecution of crime; [or] 
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(2) it is information that the deals with the detection, investigation. or 
prosecution of crime only in relation to an investigation that did not 
result in conviction or deferred adjudication[.] 

Gov't Code§ 552.108(a)( l ), (2). We note the protections offered by sections 552.108(a)(l) 
and 552.108(a)(2) of the Government Code are, generally, mutually exclusive. 
Section 552.108(a)(l) applies to information that pertains to criminal investigations or 
prosecutions that are currently pending, while section 552. l 08(a)(2) protects law 
enforcement records that pertain to criminal investigations and prosecutions that have 
concluded in final results other than criminal convictions or deferred adjudications. A 
governmental body claiming section 552.108(a)(1) must reasonably explain how and why 
the release of the requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(l) . .30l(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). A 
governmental body that claims section 552.108(a)(2) must demonstrate that the requested 
information relates to a criminal investigation that has concluded in a final result other than 
a conviction or deferred adjudkation. See Gov~t Code§§ 552.108(a)(2) . .301(e)(l )(A). 

You assert the submitted information should be withheld because it relates to a pending 
criminal investigation. However, you also assert the submitted information is excepted from 
disclosure because it pertains to an investigation that did not result in conviction or deferred 
adjudication. Based on these conflicting representations, we are unable to detennine if the 
submitted information relates to a pending criminal case or a closed case that did not result 
in conviction or deferred adjudication. Thus, we find you have failed to demonstrate the 
applicability of section 552.108(a)(l) or section 552. l 08( a)(2) to the submitted information: 
therefore. no portion of the submitted information may be withheld under 
section 552.108(a)(l) or section 552.108(a)(2) of the Government Code. 

Section 552. l 0 I of the Government Code excepts from disclosure "information considered 
to be confidential by law. either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses information made confidential by statute, 
such as the Medical Practice Act (''MPA ''), subtitle B of title 3 of the Occupations Code, 
which governs release of medical records. Section 159. 002 of the MP A provides. in relevant 
part: 

(a) A communication between a physician and a patient. relative to or in 
connection with any professional services as a physician to the patient. is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 
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( c) A person who receives infonnation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159. 002( a)-( c ). Infonnation subject to the MP A includes both medical records 
and information obtained from those medical records. See id. §§ 159.002, .004. This office 
has concluded the protection afforded by section 159 .002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 48 7 ( 1987), 3 70 ( 1983 ), 343 ( 1982 ). Upon review. we find the information 
you marked constitutes a record of the identity, diagnosis, evaluation, or treatment of a 
patient by a physician that was created or is maintained by a physician. Accordingly. the city 
must withhold the information you marked under section 552.101 of the Government Code 
in conjunction with the MPA. 2 

Section 552.101 of the Government Code also encompasses section 1703.306 of the 
Occupations Code, which provides, in relevant part: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

( 1) the examinee or any other person specifically designated m 
writing by the examinee[.] 

Occ. Code § 1703.306(a)( I). Upon review, we agree the information you marked consists 
of a polygraph examination. The requestor does not fall within any of the categories of 
individuals who are authorized to receive the submitted polygraph information under 
section 1703 .306( a). Accordingly, the city must withhold the information you marked under 
section 552.l 0 l of the Government Code in conjunction with section 1703.306 of the 
Occupations Code. 

Section 552. l 01 of the Government Code also encompasses common· law privacy, which 
protects information that is ( l) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person and (2) not of legitimate concern to the 
public. Indus. Found. v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-Jaw privacy, both prongs of this test must be 
demonstrated. See id. at 681 "82. Types ofinformation considered intimate and embarrassing 

~As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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by the Texas Supreme Court are delineated in Industrial Foundarion. Id. at 683. This office 
has concluded some kinds of medical information are generally highly intimate or 
embarrassing. See Open Records Decision No. 455 (1987). Additionally, under the 
common-law right of privacy, an individual has a right to be free from the publicizing of 
private affairs in which the public has no legitimate concern. Indus. Found, 540 S. W.2d 
at 682. In considering whether a public citizen's date of birth is private. the Third Court of 
Appeals looked to the supreme court's rationale in Texas Comptroller of Public Accounts v. 
Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City qf'Dallas. 
No. 03-13·00546-CV, 2015 WL 3394061. at *3 (Tex. App.-Austin May 22. 2015. pct. 
denied) (mem. op.). The supreme court concluded public employees· dates of birth are 
private under section 552.102 of the Government Code because the employees' privacy 
interest substantially outweighed the negligible public interest in disclosure.3 Texas 
Comptroller, 354 S.W.Jd at 347-48. Based on Texas Comptroller, the court of appeals 
concluded the privacy rights of public employees apply equally to public citizens, and thus, 
public citizens· dates of birth are also protected by common-law privacy pursuant to 
section 552.10 l. City of Dallas, 2015 WL 3394061, at *3. 

Upon review, we find the infonnation we indicated satisfies the standard articulated by the 
Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold the 
infonnation we indicated under section 552. l 0 I of the Government Code in conjunction with 
common-law privacy. Further, in releasing the remaining infom:lation, the city must 
withhold all public citizens' dates of birth under section 552.101 of the Government Code 
in conjunction with common-law privacy. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body'· unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c).~ See Gov't Code 
§ 552.137(a)-(c). Section 552.137 does not apply to an institutional e-mail address, the 
general e-mail address of a business, an e-mail address of a person who has a contractual 
relationship with a governmental body. an e-mail address of a vendor who seeks to contract 
with a governmental body, an e-mail address maintained by a governmental entity for one 
of its officials or employees. or an e-mail address provided to a governmental body on a 
letterhead. See id § 552.13 7(c). Upon review, we find the city must withhold the e-mail 
addresses in the remaining information under section 552.137 of the Government Code, 
unless their owners affinnatively consent to their public disclosures or subsection ( c} applies. 

1Section 552. I 02(a) excepts from disclosure "information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy.'' Gov't Code § 552.102( a). 

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Seit Open Records Decision Nos. 481 (1987), 480 
( 1987). 4 70 (] 987). 
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In summary, the court-filed documents must be released pursuant to section 552.022( a)( 17) 
of the Government Code. The city must withhold the information it marked under 
section 552. l 0 I of the Government Code in conjunction with the MPA. The city must 
withhold the information it marked under section 552.101 of the Government Code in 
conjunction with section 1703.306 of the Occupations Code. The city must withhold the 
information we indicated under section 552. l 0 I of the Government Code in conjunction with 
common-law privacy. In releasing the remaining information, the city must withhold all 
public citizens' dates of birth under section 552.101 of the Government Code in conjunction 
with common-law privacy. The city must withhold the e-mail addresses in the remaining 
information under section 552.13 7 of the Government Code, unless their owners 
affirmatively consent to their public disclosures or subsection (c) applies. The city must 
release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasallomevgeneral.!!n\·/openi 
orl ruling info.shtml, or call the Office of the Attorney Generars Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672·6787. 

PT/som 

Ref: ID# 591010 

Enc. Submitted documents 

c: 2 Requestors 
(w/o enclosures) 


