
December 17, 2015 

Ms. Elaine Nicholson 
Assistant City Attorney 
Law Department 
City of Austin 
P.O. Box 1088 
Austin, Texas 78767-8828 

Dear Ms. Nicholson: 

KEN PAXTON 
ATTOR:-.:F.Y FE~ERAL Of TEXAS 

OR2015~26577 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 591366. 

The City of Austin (the ''city") received two requests for the raw data behind the Austin 
Music Census. 1 You claim the submitted information is excepted from disclosure under 
section 552. l 01 of the Government Code. You also state release of this information may 
implicate the proprietary interests ofTitan Music Group. L.L.C. ("Titan''). Accordingly. you 
state, and provide documentation showing, you notified Titan of the request for information 
and of its right to submit arguments to this office as to why the information at issue should 

1We note the city sought and received clarification of the information requested from the second 
requester. See Gov't Code§ 552.222 (providing ifrequest for information is unclear. governmental body may 
ask requestor to clarify request); see also City of Dallas v. Abboll, 304 S.W.3d 380, 387 (Tex. 2010) (if a 
governmental entity, acting in good faith, requests clarification ornarrowingofan unclear or overbroad request 
for information, the ten-day period to request an attorney general ruling is measured from the date the request 
is clarified or narrowed). 
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not be released. See Gov't Code § 552.305(d); see also Open Records Decision 
No. 542 (1990) (statutory predecessor to section 552.305 permits governmental body to rely 
on interested third party to raise and explain applicability of exception in the Act in certain 
circumstances). We have received comments ftom Titan's legal counsel. We have 
considered the submitted arguments and reviewed the submitted representative sample of 
information. 2 

Titan argues the submitted information is not subject the Act. The Act is applicable only to 
"public information." See Gov't Code§§ 552.002, .021. Section 552.002(a) defines "public 
information" as the foHowing: 

[l]nformation that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

( 1) by a governmental body; 

(2) for a governmental body and the governmental body; 

(A) owns the information~ 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining the 
information; or 

(3) by an individual officer or employee of a governmental body in 
the officer's or employee's official capacity and the information 
pertains to official business of the governmental body. 

ld § 552.002(a). Thus, virtually all information that is in a governmental body's physical 
possession constitutes public information that is subject to the Act. Id. § 552.002{a)(l); 
see also Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The Act also 
encompasses information a governmental body does not physically possess. Information that 
is written. produced, collected, assembled, or maintained by a third party may be subject to 

2We assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 ( 1988), 497 ( 1988). This open 
records Jener does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types ofinfonnation than that submitted to this 
office. 



Ms. Elaine Nicholson - Page 3 

disclosure under the Act if a governmental body owns, has a right of access, or spends or 
contributes public money for the purpose of writing, producing, collecting , assembling, or 
maintaining the information. Gov't Code§ 552.002(a); see Open Records Decision No. 462 
at 4 (1987); cf Open Records Decision No. 499 (1988). Additionally, information is 
maintained in connection with the transaction of official business if the information is 
created by, transmitted to, received by, or maintained by a person or entity performing 
official business or a government function on behalf of a governmental body and 
the information pertains to official business of the governmental body. Gov't Code 
§ 552.002(a-l). 

You state, and provide documentation showing, the city entered into a contract with Titan 
to implement the Austin Music Census, a study and measure of the current status of the city's 
music industry. Upon review, we find public money was spent for the purpose of writing, 
producing, collecting, assembling, or maintaining the requested information. See id. 
§ 552.002(a)(2)(C). Further, we conclude the requested information pertains to the 
transaction of official business by the city. Accordingly, the submitted information is subject 
to the Act and the city must release it unless it falls within an exception to public disclosure 
under the Act. See id. §§ 552.006, .021, .301, .302. 

Section 552.104(a) of the Government Code excepts from disclosure "information that, if 
released, would give advantage to a competitor or bidder." Gov't Code § 552.104(a). A 

private third party may invoke this exception. Boeing Co. v. Paxton, 466 S.W.3d 831 
(Tex. 2015). The •'test under section 552.104 is whether knowing another bidder's [or 
competitor's information] would be an advantage, not whether it would be a decisive 
advantage." Id. at 841. Titan states it has competitors. In addition, Titan states it would 
suffer extreme financial disadvantage and commercial harm if the submitted information 
were to be released. After review of the information at issue and consideration of the 
arguments, we find Titan has established the release of the information at issue would give 
advantage to a competitor or bidder. Thus, we conclude the city may withhold tbe submitted 
infonnation under section 552.104(a).3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any otber information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the reqnestor. For more information concerning those rights 
and responsibilities, please visit our website at http://\.\-'\.Vw.tcxasattorncvgcncral.gov/opcn/ 

3 As our ruling is dispositive, we need not address the remaining arguments against disclosure of the 
information at issue. 
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orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, / 

~ dJJou-1 
Ramsey A. ~area '-
Assistant Attorney General 
Open Records Division 

RAA/bhf 

Ref: ID# 591366 

Enc. Submitted documents 

c: Requestor 
(wlo enclosures) 

Titan Music Group 
c/o Ms. Mona Sanchez 
Greenberg T raurig 
300 West 61h Street, Suite 2050 
Austin, Texas 78701 
(w/o enclosures) 


