KEN PAXTON

ATTORNEY GENERAI OF TEXAS

December 17, 2015

" Mr, James 1. Jeffrey, Jr.
Counsel for the City of Dalworthington Gardens
Law Offices ol Jim Jeffrey
2214 Park Springs Boulevard
Arlington, Texas 76013

OR2015-26603 .
Dear Mr. Jeffrey:

You ask whether cerlain information is subjcct to required public disclosurc under the
Public Information Act (the “Act”™), chapter 532 of'the Government Code. Your request was
assigned 11D# 591052,

The City of Dalworthington Gardens (the “city”), which you represent, received arequest for
the city police department’s written policy and operating procedure for officers’ usc of body
cameras, specifically rclating to when the camera is turned on and off. You claim the
submitted information is excepted [rom disclosure undcr scctions 552.107, 552,108
and 552.152 of the Government Codc. We have considered the exceptions you claim and
revicwed the submitted information.

Section 552.107(1) of the Government Code protects information coming within the
attorncy-clicnt privilcge. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the clements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. fd al 7. Second, the communication must have been made “to [acilitate
the rendition of professional legal services™ to the chient governmental body.
Trx. R.EviD. 503(b)(1). The privilege docs not apply when an attorney or representative is
involved in some capacity other than that of providing or facilitating professional legal
services to the client governmental body. /o re Tex Farmers Ins. Exch., 990
S.W.2d 337, 340 (T'ex. App.—Texarkana 1999, orig. procceding) (attorney-client privilege
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does not apply il attorney acting in a capacity other than that of attorney). Governmental
attorneys often act in capacitics other than that of professional legal counsel, such as
adminisirators, investigators, or managers. Thus, the mere fact that a communication
involves an attorney [or the government does not demonstrate this clement. Third, the
privilege applies only to communications between or among clicats, client representatives,
lawyers, and lawycr representatives. TEX. R, EvID. 503(h){(1){A), (B), (C), (D), (E). Thus,
a governmental body must inform this office of the identities and capacities ol the
individuals to whom each communication at issuc has been made. Lastly, the atterncy-clicnt
privilege applies only to a confidential communication, id. 503(h)(1), meaning it was “not
intended to be disclosed to third persons other than those: (A) to whom disclosure is madc
to further the rendition of professional legal services to the client; or (I3) reasonably
necessary to lransmit the communication,” /d. 503(a)(5). Whether a communication meets
this definition depends on the infent of the partics involved at the time the information was
communicated. Oshorne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, orig.
proceeding). Moreover, because the client may clect to wailve the privilege at any time, a
governmental body must explain that the confidentiality of a communication has been
maintained. Section 552.107(1) generally excepis an cntirc communication that is
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
cxtends to entire communication, including facts contained thercin).

Youassert the submitied information is protected by the allomey-client privilege, You state
the submitted information is subject to ongoing legal review and potential revision and is
confidential. However, you have not cxplained, or otherwise demonstrated, the submitted
information consists of a4 confidential communication between privileged parties or a
communication made for the purpose of facilitating the rendition of professional legal
services to the city. Thercfore, we find you have failed to demonstrate the applicability of
the attorney-client privilege to the submitied information. Consequently, the city may not
withhold any of the submitted information under section 552.107(1) of the Government
Code.

Section 552.108(b}(1) of the Government Code cxcepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989} {(quoting £x parte Pruifr, 551 S.W.2d 706
{Tex. 1977)). A governmental body claiming scction 552.108(b)(1) must reasonably explain
how and why the release of the requested information would interfere with law enlorcement.,
See Gov't Code §§ 552.108(b)(1), .301(e)(1 {A); see also Ex parte Pruitt, 551 S.W.2d 706.
Scetion 552.108(b)(1) is intended to protect “information which, if released, would permit
privale citizens to anticipate weaknesscs in a police department, avold detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws ol this State.”
See City of Fort Worthv. Cornyn, 86 S.W.3d 320, 327 (Tex. App—Austin 2002, no pet.).
This office has concluded section 552.108(b)(1) excepts from publicdisclosurc information
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relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos, 531 (release of detailed use of force guidelines would unduly interferc with
law enlorcement), 252 (1980) (section 552.108 of the Government Code 1s designed to
protect investigative techniques and procedures used in law cnforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crimne may be cxcepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedurcs. See, e.g., ORDs 531 at 2-3 (Pcnal Code
provisions, common law rules, and constitutional limitations on use ol force not
protected), 252 a1 3 {(governmental body failed to indicate why investigative procedurces and
techniques requested were any different from those commonly known).

You state the submiited inflormation concerns tactics, téchniques and methods used by city
police ollicers as they engage in law enforcement activity. You further state the submitted
information contains information about considerations and guidelines for use of body worn
cameras, inlormation about supervisor involvement, and positions ot the body worn cameras.
You argue release of the information at issue would interlere with law enforcement activities,
becausc individuals could position themsclves where they are not likely 1o be {ully captured
on the body womn camera and would be awarc of when the cameras may or may not be used.
Lpon review, however, we find you failed to demonstrate release ol any of the submitted
information would interfere with law enforcement or crime prevention. Accordingly, the city
may not withhold any of the submitted information under section 552.108(b)(1).

Section 552.152 of the Government Code provides:

Information in the custody of a governmental body that relates to an
employee or officer ol the governmental body is cxcepted from the
requirements of Section 552.021 |of the Government Code] if, under the
specilic circumstances pertaining to the employec or officer, disclosure of the
information would subject the employee or officer to a substantial thrcat of
physical harm.

Gov’t Code§ 552.152. You state release of the submitted information would allow
individuals to position themselves in a way where they are not readily captured on the body
womn camera or to take advantage of knowing when the camera may or may not be uscd.
You further state individuals could exploit this knowledge to potentially inflict harm on an
officer. However, upon review, we find you have failed to demonstrate how the release of
any ol the submitled information would subject employees or olficers to a substantial threat
of physical harm. Therefore, the city may not withhold any of the submitted information
under scction 552,152 of the Government Code. As vou raisc no further exceptions to
disclosure, the city must release (he submitled inlormation.
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This letter ruling is limited to the particular information at issue in this request and hmited
to the facts as prescnted to us; thercfore, this ruling must not be relied upon as a previous
determinalion regarding any other information or any other circumstanccs.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and of the requestor. For morc information conceming those rights
and responsibilities, please visit our website at http:/www tcxasattornevgeneral.gov/open/
orl ruling info.shtml, or call the Officc of the Attorncy General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincercly,
Abigail T. Adams

Assistant Attorney General
Open Records Division

ATA/akg
Ref:  1D# 591052
Enc.  Submitied documents

c: Requestor
(w/o enclosures)



