
KEN PAXTON 
;\'[''J'OH.Nf..Y {~J::\f-:JV\L ()I- '!'l".XAS 

December 17, 2015 

Mr. Jan1cs ·r. Jeffrey, Jr. 
Counsel for the City of l)aJv.,:orthington Gardens 
J,a\v Offices of Jim Jeffrey 
2214 Park Springs Boulevard 
Arlington, Texas 76013 

Dear Mr. Jeffrey: 

OR2015-26603 

You asl( \\.rhether certain information is subject to required public disclosure under the 
Public Information 1\ct (the "Act"), chapter 552 of the CJovernment Code. Your request v.'as 
assigned Ill# 591052. 

"fhe City of J)a!v./orthington Gardens (the "city"), \Vhich you represent, received a request for 
the city police department's v.rittcn policy and operating pn)cedure for officers' use of body 
cameras, specifically relating to \vhen the camera is turned on and off. You claim the 
submitted information is excepted from disclosure w1dcr sections 552.107, 552.108 
and 552.152 oftl1e Government Code. 'f./c have considered the exceptio11s you claim and 
rc\ric\vcd the submitted information. 

Section 552.107(1) of the Go\rernment Code protects infonnation coming \vithin the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the clements of the privilege 
in order to \\.rithhold the information at issue. Open Records Decision >:"o. 676 at 6-7 (2002). 
First, a governmental body must demonstrate that the information constitutes or documents 
a communicatio11. Id. at 7. Second, the communication must have been made "to facilitate 
the rendition of professional legal services" to the client governmental body. 
TLX. R. E\'ID. 503(b )( 1 ). ·1·he pri·vilcgc docs not apply w·hcn an attome)· or representative is 
involved in some capacity other than that or providing or facilitating professional legal 
services to the client go\.rcrnmcntal body. In re Tex. Farmers !ns. J-,'xch., 990 
S.W.2d 337, 340 ('!'ex. App.-1-exarkana 1999, orig. proceeding) (attorney-client privilege 
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does not apply if attorney acting in a capacity other than that of attorney). Governmental 
attorneys often act in capacities other than that of professional legal counsel, such as 
adminislrators, investigators, or managers. 'J'hus, the mere fact that a communication 
invol-ves an attorney for the government docs not demonstrate this clement. 'J'hird, the 
privilege applies only to communications between or among clients, clic11t representatives, 
lawyers, and lawyer representatives. TEX. R. Evm. 503(h)(l)(A), (B), (C), (D), (E). Thus, 
a governmental body must inform this ol1ice of the identities and capacities of the 
individuals to vi/horn each communication at issue has been made. } ,astly, the attorney-client 
privilege applies only to a co11:fl.dentiaf communication, id. 503(h)(l), meaning it was "not 
intended to be disclosed to third persons other than those: (A) to \Vhom disclosure is made 
to further the rendition of professional legal services to the client; or (J3) reasonably 
necessary to lransmit the communication." Id. 503(a)(5). Whether a communication meets 
this definition depends on the intent of the parties in\rol\1cd at the ti1ne the information was 
communicated. (Jshorne v .. Johnson, 954 S.\\T.2d 180, 184 (Tex. App.-\\laco 1997, orig. 
proceeding). :Moreover, because the client may elect to \Vaivc the privilege at any time, a 
go\1Crilll1c11tal body must explain that the confidentiality of a communication has been 
maintained. Section 552.107(1) generally excepts an entire communication that is 
demonstrated to be protected by the attorney-client privilege unless otherwise \\'ai\red by the 
governmental body. )S'ee fluie v. JJeS'hazo, 922 S.\\l.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein). 

You assert the submitted information is protected by the attorney-client privilege. You state 
the submitted information is subject to ongoing legal rcvicv.,.' and potential revision and is 
confidential. Hov..'ever, you have 11ot explained, or otherv..1ise demonstrated, the submitted 
information consists of a confidential communication bct\vccn pri\1ilcgcd parties or a 
communication n1ade for the purpose of facilitating the rendition of prof"essional legal 
services to the city. 'rhcrcforc, \VC find )'OU have failed to demonstrate the applicability of 
the attorney-client privilege to the submitted information. t:onscqucntly, the city· n1ay not 
v.-·ithhold any of the submitted information under section 552.107(1) of the Government 
Code. 

Section 552.108(b )(1) of the Go\'cmrncnt t:odc excepts from disclosure the internal records 
and notations of lav..: enforcement agencies and prosecutors \Vhen their release \\,..ould 
interfere with Jav.,.' enforcement and crime prc\1ention. Gov't Code § 552.108(b )(1 ); see also 
()pen Records Decision :>Jo. 531 at 2 ( 1989) (quoting AX parte l)ruitt, 55 l S. \\i .2d 706 
(!'ex. 1977)) . . !\ go\rcrnmcntal body claiming section 552.108(b )(1) must reasonably· explain 
how and v.,rhy the release of the requested information would interfere with lav..' enforcement. 
See Gov'! Code §§ 552.108(b )(1 ), .301 ( e)(l )(A); see also Ex par le Pruit!, 551 S.W.2d 706. 
Section 552.108(b )(1) is intended to protect "information \Vhich, if released, would permit 
private citizens to anticipate \\'eaknesscs in a police department, a\'oid detection, jeopardize 
oflieer safety, and generally undermine police efforts to effectuate the la'>vs of this State.'' 
.~'ee (~'ity qf f'Ort Worth v. C.'ornyn, 86 S.\V'.3d 320, 327 (Tex. App.-Austin 2002, no pet.). 
'l'his office has concluded section 552. l 08(b )( 1) excepts fro1n public disclosure information 
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relating to the security or operation of a law enforcement agency·. ,l.,'ee, e.g., ()pen Records 
Decision Nos. 531 (release of detailed use of force guidelines \vould unduly interfere witl1 
la\.v en10rcement), 252 (1980) (section 552.108 of the (i-01/ern1nent Code is designed to 
protect inv·estigative techniques and procedures used in lav.l enforcement), 143 (1976) 
(disclosure of specific operations or specialiLed equipment directly related to in\'Cstigation 
or detection of crirnc may be excepted). Section 552.108(b )(I) is not applicable, hov..:ever, 
to generally knO\A/n policies and procedures. See, e.g., ORI)s 531 at 2-3 (Penal c:ode 
provisions, common la\V rules, and constitutional limitations on use of force not 
protected), 252 at 3 (governmental bod)' failed to indicate \Vhy invcstigativ·c procedures and 
techniques requested v.iere any dit1'erent from those commonly knovin). 

You state the sub1nitted inli)rmation concerns tactics, techniques and methods used by cit)' 
police o11icers as they engage in law enforcement acti\1ity. You further state the submitted 
infonnation contains information about considerations and guidelines for use of body \Vorn 
cameras, in10rmation about supervisor involvement, and positions of the bod)'\\1orn cameras. 
You argue release of the information at issue would interfere v,.'ith lav.,r enforcement activities, 
because individuals could position themselves v.,rhere they are not likely to be fully captured 
on the body v.'orn cmncraand v.,rould be a"varc of when the cameras may or may not be used. 
L;pon rcvicv..7, however, v-.rc find you failed to demonstrate release of any of the submitted 
information \\'ould interfere \.vi th lav..1 enforccmcnt or crime prevention. Accordingly, the city 
may' not V..'ithhold an)' of the submitted information under section 552.108(b)(l). 

Section 552.152 of the (.fovernment c:ode pr0\.7idcs: 

Jnforination in the custody of a govern1nental body that relates to an 
employee or o11icer of the governmental body is excepted from the 
requirements of Section 552.021 l of the C.l-ovcrnmcnt c:ode] if, under the 
specific circumstances pertaining to the employee or officer, disclosure of the 
information \.vould subject the employee or officer to a substantial threat of 
ph·ysical hann. 

Gov't (~ode§ 552.152. You state release of the submitted information would allow 
indi\riduals to position themselves in a \"lay \\'here they are not readily captured on the body· 
\VOrn camera or to take ad\1antage of kno\"vi11g v.,1hcn the camera 1na)' or may not be used. 
You further state individuals could exploit this knov.,rledge to potentially int1ict harm on an 
officer. Ho\\'ever, upon re\'iew, \\'e find )'OU have failed to dcmo11stratc how the release of 
any of the submitted information \vould subject employees or o11icers to a substantial threat 
of physical har1n. ·rhcrcforc, the city ma)' not withhold any of the submitted information 
under section 552.152 of the Go"'crnmcnt Code. As you raise no further exceptions to 
discloslrre, the city must release the submitted in10rrnation. 
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'!'his letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
go\1crnmcntal body and of the requester. For more information concerning those rights 
and responsibilities, please visit our \vcbsite at http://v,'\\'\V.tcxasattornevge11era1.gov/open/ 
or! ruling info.shtrnl, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allov.rablc charges for 
pro,liding public information under the ,\ct may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787_ 

Sincerely, 

~T~ 
Abigai I T. Adams 
Assistant AttornC)' General 
Open lZecords Division 

ATA/akg 

Ref: Ill# 591052 

Enc. Submitted Llocuments 

c: Rcqucstor 
(w/o enclosures) 


