
!)cccmber 17, 2015 

Ms. Li11da Samples 
Assistant City Attorney 
Cit)' of b:J Paso 
P.O. Ilox 1890 
!·:!Paso, 'f'cxas 79950-1890 

Dear Ms. Samples: 

KEN PAXTON 

OR2015-26630 

You ask whether certain infor1nation is subject lo required public disclosure under Lhe 
Public Inf onnation Act (tl1c "Act"), chapter 552 of the Government Code. Your request \.Vas 
assigned JD# 592098 (City Case ii 15-1026-6743). 

·rhc 1-J Paso Police Deparlrnent (the "depart1nent") recei\'Cd a requc~t for an i11cide11t repo11 
involving a named indi\'idual on a specified date. You claim the submitted information is 
excepted from disclosure under section 552.101 of the Government Code. 1 \\le have 
considered the exception you claim and revie\ved the Sltbmitted info1mation. 

Initially, \.Ve must address the department's obligations under the Act. Pursuant to 
section 552.301 (b) of the Government Code, a governmental body must ask for the attorney 
general's decision and state the exceptions that apply within ten business days after recei\'ing 
the request. ~~'ee GO\''t Code § 552.JOl(b ). The department states it recei\'ed the request ror 
information on September 23, 2015. You state the Cit)r of b:J Paso (the '"city") was closed 
for business on September 25, ()ctobcr 2, and October 9, 2015. 1\lthough you note the 
lJnited States Post 011ice \Vas closed on October 12, 2015, you state ()ctobcr 12, 2015 \"i<iS 

a business day for the city. Accordingly, you \Vere required to request a decision from this 
office by October 12, 2015. However, the envelope in which the department provided the 

Although you also raise section 552. l 0 I or the Government c:ode in conj unction wilh constitutional 
privacy, you rnake no argu1nentto support this assertion. ·1-herefore, we assume you have \Vilhdra>vn your clairn 
under section 552. lO l in conjunction \Vilh constitutional privacy. Sre Gov't (\ide §~ 552.301, .302. 
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information required by section 552.301(b) i.vas postmarked October 13, 2015. See id. 
§ 552.308(a)(l) (describing rules for calculating submission dates of docume11ts sent via first 
class United States mail, common or co11tract carrier, or interagency mail). Consequently, 
you failed to request a decision within the ten business day period mandated by 
section 552.301(b) of the Government Code. 

Pl1rsuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See id. 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no ""it) 
(governmental body must make compelling demonstration to overcome presumption of 
openness pursuant to statutory predecessor to section 552.302); see also Open Records 
Decision Nos. 319 (1982), 586 (1991 ), 630 (1994). This office has held a compelling reason 
exists to withhold information when third-party i11terests are at stake or when information 
is made confidential b)' another source of lai.v. c')ee Open Records Decision No. 150 (1977) 
(construing predecessor statute). Section 552.101 can provide a compelling reason to 
overcome tl1e presumption of openness. Therefore, we will address the applicability of 
section 552.101 to the submitted infor1nation. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes. 
Section 261.201 of the Family Code provides, ii1 relevant part, as follows: 

(a) The following information is confidential, is not subject to public release 
under Chapter 552, Government Code, ai1d may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, rn.1d working papers 
used or developed in an investigation under this chapter or in 
providi11g services as a result of an investigation. 

(k) Notwithstanding Subsection (a), an i11vestigating agency, other tl1an tl1e 
[Texas Department of Family and Protective Services] or the Texas Juvenile 
Justice Department, on request, shall provide to the parent, mrn.1aging 
conservator, or other legal representative of a child who is the subject of 



Ms. Linda Samples - Page 3 

reported abuse or neglect, or to the child if the child is at least 18 years of 
age, information concerning the reported abuse or neglect that \Vould 
otherv.iise be co11frdential under this section. The investigating agenc;1 shall 
\Vitl1hold information under this subsection if the parent, managing 
conservator, or other legal representative of t11c child requesting tl1e 
information is alleged to have comrnitted lhe abuse or neglect. 

(1) Defore a child or a parent, managing conscr\1ator, or other legal 
representative of a child ma~y i11spcct or cop)' a record or file conccr11ing the 
child under Subsection (k), the custodian of the record or file must redact: 

(2) any infor1nation that is excepted Jiom required disclosure under [the Act], 
or other lav.t.J 

Fam. Code § 261.201 (a), (k), (1)(2). 1-lere, the s11bmittcd information co11sists of a rcpo1t of 
alleged or suspected child abuse or neglect. i'5ee id. § 261.001 (1 ), ( 4) (defining "abuse" and 
"neglect" for lhe purposes of chapter 261 of the Family c:odc); see also id. § 101.00J(a) 
(defining "child" for purposes of section 261.201 as perso11 under 18 years of age who is not 
cmd has not been married or who has not had the disabilities of minority removed for general 
purposes). Accordingly, v.1e find tl1e _submitted infor1natio11 is '\\'ithin the scope of 
section 261.201 oftl1e fmnil)' Code. You state the rcqucstor represents she is the adoptive 
1nothcr of the child victim in the submitted information. Further, the rcqucstor is not alleged 
to have committed the ab11sc or neglect. 'fhus, pursuant to section 261.201(k), the 
department may not v ... ithhold the submitted informatio11 from this requestor under 
section 552.101 of the Government Code on the basis of section 261.201(a). ,)'ee id. 
§ 261.201 (k). I lowcvcr, section 261.201 (1)(2) slates any information that is excepted from 
required disclosure under the Act or other lav.' must still be withheld from disclos11re. Id. 
§ 26l.201 (1)(2). J\ccordingl)', we \Vil] consider ~,rour remaining argument for the submitted 
information. 

Section 552.101 also encompasses tl1c doctrine of comn1on-lav.' privacy, \vhich protects 
infonnation that is (1) highly' inti1nate or en1barrassing, the publication of\vhieh \Vould be 
highly objectionable to a reasonable person and (2) not of legitimate concern to the public. 
Indus_ f·nund. v. Tex. Indus. Accident Rd., 540 S.\\l.2d 668, 685 (Tex. 1976). To 
demonslrate the applicability of common-lav.1 privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supre1nc c:ourt arc delineated in Industrial Foundation. id. at 683. In Open Records 
J)ccision No. 393 (1983), this office concluded generally, only information that either 
identifies or tends to identify a victiu1 of sexual assault or other sex-related offense may' be 
v.'ithl1eld under common-lav.1 privacy; ho\\'e\'er, because the identifying information v.1as 
inextricably intcrt\vincd \\'ith other releasable infom1atio11, tl1e go\'Crnmcntal body \\'as 
required to \\'ithhold the entire report. Opc11 Records J)ccision '\Jo. 393 at 2 (1983); see Open 
I(ecords fJeeision '\Jo. 339 (1982); see also lvfurales v. F,llen, 840 S.\\i.2d 519 ('!'ex. 
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App.-El Paso 1992, \\Tit denied) (identity of \\1itncsscs to and victims of sexual harassment 
\vas highly inti1natc or crnbarrassing information and public did not haY'C a legitimate interest 
in such information); Open Records Decision :.Jo. 440 (1986) (detailed descriptions of 
serious sexual offenses must be \Vithhcld). Altho11gh the submitted infor1nation satisfies the 
standard articulated by the ·rcxas Supreme Court in industrial l'oundation, \Ve note the 
requestor has a rigl1t of access to information relating to her minor children under 
section 552.023 of the Government Code. See Gov't Code § 552.023(a); Open Records 
Decision No. 481 at 4 (1987) (privac)' theories not implicated when individual rcq11csts 
information concerning hersel.f). J\ccordingly, the department ma)' 11ot \Vithhold any of the 
s11bmittcd information from this requestor under section 552.101 in conjunction \\'ith 
comrnon-la\v privacy. l"hercfore, the department must release the submitted information to 
this reguestor. 

This letter ruling is limited to t11e particular information at issue in this request and li1nited 
lo the facts as presented to us; therefore, this ruling must not be relied upon as a rrc\1ious 
determination regarding any other information or all)' other circumstances. 

·rhis ruling triggers important deadlines regarding the rights and responsibilities of the 
go\'ernmcntal body and of the reguestor. Par more inforrr1ation concerning those rights 
and responsibilities, please visit our \Vcbsitc at http://w\\'\\'.tcxasattornc\'gcneral.gov/open/ 
orl ruling.)nfo.shtinl, or call the ()ffice of the Attorney General's Open Government 
Ilotline, toll free, al (877) 673-6839. Questions concerning the allowable charges tor 
providing public informatio11 under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely'., 

6 
/\ / 

~ ~;; 
Assistant Attorney General 
Open l~ccords Divisio11 

MJC/bw 

Ref: !Di! 592098 

Enc. Submitted documents 

c: Requestor 
(,v/o enclosures) 


