
KEN PAXTON 
ATTORN EY G EN ERAL OF TEXAS 

December 18, 2015 

Mr. J. Hampton Skelton 
Counsel for the Texas School Property & Casualty Cooperative 
Skelton & Woody 
248 Addie Roy Road, Suite B-302 
Austin, Texas 78746 

Dear Mr. Skelton: 

OR2015-26689 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 591311. 

The Texas School Property and Casualty Cooperative (the "TSPCC"), which you represent, 
received a request for all written or electronic documents referencing a specified law firm in 
relation to a specified claim. You claim the request for information is not a proper request 
under the Act. In the alternative, you claim the submitted information is excepted from 
disclosure under sections 552.101, 552.103, 552.107, and 552.111 of the Government Code. 
We have considered the submitted arguments and reviewed the submitted information. We 
have also received and considered comments from the requestor. See Gov't Code§ 552.304 
(interested party may submit comments stating why information should or should not be 
released). 

Initially, we must address the TSPCC's obligations under section 552.301 of the Government 
Code, which prescribes the procedures a governmental body must follow in asking this office 
to decide whether requested information is excepted from public disclosure. See Gov't Code 
§ 552.301. Pursuant to section 552.301(b), a governmental body must ask for a decision 
from this office and state the exceptions that apply within ten business days of receiving the 
written request. See id. § 552.301(b). Further, pursuant to section 552.301(e), a 
governmental body must submit to this office within fifteen business days of receiving an 
open records request (1) written comments stating the reasons why the stated exceptions 
apply that would allow the information to be withheld, (2) a copy of the written request for 
information, (3) a signed statement or sufficient evidence showing the date the governmental 
body received the written request, and (4) a copy of the specific information requested or 
representative samples, labeled to indicate which exceptions apply to which parts of the 
documents. See id.§ 552.301(e). The TSPCC states, "The request was not addressed to the 
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Public Information Officer, the Chief Administrative Officer or anyone at the TSP CC for that 
matter. Given the manner in which the letter was addressed, the TSPCC cannot state when 
the request was actually received." In his comments, the requestor states, and provides 
documentation demonstrating, a request for information was successfully sent by facsimile 
on June 30, 2015 . See id. § 552.301(c) (written request for purposes of section 552.301 
includes request made in writing that is sent to the officer for public information, or the 
person designated by that officer, by facsimile transmission). We note the TSPCC does not 
assert the request at issue was sent to an improper facsimile number. However, whether the 
TSPCC received the request by facsimile on that date is a question of fact. This office is 
unable to resolve disputes of fact in the open records ruling process. Accordingly, we must 
rely upon the facts alleged to us by the governmental body requesting our opinion, or upon 
those facts that are discernable from the documents submitted for our inspection. See Open 
Records Decision No. 522 at 4 (1990). Nevertheless, the TSPCC acknowledges the 
requestor sent additional correspondence to the TSPCC on July 20, 2015 , reasserting his 
request for information. Furthermore, the requestor submitted a copy of a certified mail 
receipt demonstrating an employee of the TSPCC signed for the requestor's July 20, 2015, 
correspondence on or about July 22, 2015. Thus, we find for purposes of calculating the 
TSPCC' s deadlines under the Act, the TSPCC was in receipt of the instant request for 
information on July 22, 2015. You do not inform us the TSPCC was closed for any business 
days between July 22, 2015, and August 12, 2015. Accordingly, you were required to 
provide the information required by section 552.301(b) by August 5, 2015. Moreover, you 
were required to provide the information required by section 552.301 (e) by August 12, 2015. 
However, the package in which the TSPCC provided the information required by 
sections 552.301(b) and 552.301(e) was postmarked October 8, 2015. See id. 
§ 552.308(a)(l) (describing rules for calculating submission dates of documents sent via first 
class United States mail, common or contract carrier, or interagency mail). Accordingly, we 
conclude the TSPCC failed to comply with the procedural requirements mandated by 
section 552.301 of the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless there is a compelling 
reason to withhold the information from disclosure. See id. § 552.302; Simmons v. 
Kuzmich, 166 S.W.3d 342 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of 
Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ); see also Open Records 
Decision No. 630 (1994). Generally, a governmental body may demonstrate a compelling 
reason to withhold information by showing that the information is made confidential by 
another source of law or affects third-party interests. See ORD 630. The TSPCC claims 
sections 552.103, 552.107, and 552.111 of the Government Code for some of the submitted 
information. However, these exceptions are discretionary in nature. They serve to protect 
a governmental body' s interests and may be waived; as such, they do not constitute 
compelling reasons to withhold information. See Gov't Code§ 552.007; Dallas Area Rapid 
Transit v. Dallas Morning News , 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive Gov' t Code § 552.103); Open Records Decision Nos. 677 
(2002) (governmental body may waive attorney work product privilege under 
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section 552.111), 676 at 10-11 (2002) (attorney-client privilege under Gov't Code 
§ 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 
at 5 (1999) (waiver of discretionary exceptions). Accordingly, no portion of the submitted 
information may be withheld under section 552.103, section 552.107, or section 552.111 of 
the Government Code. However, as sections 552.101, 552.117, and 552.137 of the 
Government Code can provide compelling reasons to overcome the presumption of 
openness, we will address the applicability of these exceptions to the submitted information.1 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This section encompasses information made confidential by 
chapter 611 of the Health and Safety Code. Section 611.002 pertains to mental health 
records and provides, in pertinent part, 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Section 611.001 defines a "professional" as (1) a person authorized to 
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat 
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes 
is authorized, licensed, or certified. See id. § 611.001(2). Sections 611.004 and 611.0045 
provide for access to mental health records only by certain individuals. See id. 
§§ 611.004, .0045; see also Open Records Decision No. 565 (1990). Upon review, we find 
some of the submitted information, which we have marked, consists of mental health records 
that are subject to chapter 611 of the Health and Safety Code. Accordingly, the TSPCC must 
withhold the marked mental health records under section 552.101 of the Government Code 
in conjunction with section 611.002 of the Health and Safety Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. See Occ. Code§§ 151.001-168.202. Section 159.002 of the MPA provides, in 
relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 

1The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159 .004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id.§§ 159.002, .004. This office has 
concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found when a file is 
created as a result of a hospital stay, all the documents in the file referring to diagnosis and 
treatment constitute physician-patient communications or "[r]ecords of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 
by a physician." Open Records Decision No. 546 (1990). 

Upon review, we find some of the remaining information, which we have marked, constitutes 
records of the identity, diagnosis, evaluation, or treatment of a patient by a physician that 
were created or are maintained by a physician and information obtained from a patient's 
medical records. Accordingly, the TSPCC must withhold the marked medical records under 
section 552.101 of the Government Code in conjunction with the MPA. However, we find 
you have not demonstrated any portion of the remaining information consists of medical 
records for purposes of the MP A, and the TSPCC may not withhold any of the remaining 
information under section 552.101 on that basis. 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code§ 552.101. 
Section 552.101 encompasses the doctrine of common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person, and (2) not oflegitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd. , 540 S. W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. 

Portions of the remaining information pertain to a sexual assault. In Open Records Decision 
No. 393 (1983), this office concluded generally, only information that either identifies or 
tends to identify a victim of sexual assault or other sex-related offense may be withheld 
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under common-law privacy; however, because the identifying information was inextricably 
intertwined with other releasable information, the governmental body was required to 
withhold the entire report. ORD 393 at 2; see Open Records Decision No. 339 (1982); see 
also Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) (identity of 
witnesses to and victims of sexual harassment was highly intimate or embarrassing 
information and public did not have a legitimate interest in such information); Open Records 
Decision No. 440 ( 1986) (detailed descriptions of serious sexual offenses must be withheld). 
Further, where the requestor knows the identity of the victim, the entire report must be 
withheld to protect the victim' s privacy. In this instance, although the victim of sexual 
assault is identified only by a pseudonym throughout most of the information at issue, we 
note the requestor is aware of the identity of the victim. We believe in this instance, 
withholding only identifying information from the requestor would not preserve the victim' s 
common-law right to privacy. Therefore, we conclude the TSPCC must withhold the 
portions of the remaining information that relate to the sexual assault, which we have 
marked, in their entirety under section 552.101 of the Government Code in conjunction with 
common-law privacy. The TSPCC must also withhold the additional information we marked 
and noted under section 552.101 in conjunction with common-law privacy. However, we 
find you have not demonstrated any of the remaining information is highly intimate or 
embarrassing and not oflegitimate public concern. Thus, the TSPCC may not withhold any 
of the remaining information under section 552.101 in conjunction with common-law 
pnvacy. 

Section 552.l 01 of the Government Code also encompasses information protected by 
section 261.201 of the Family Code, which provides, in part, as follows: 

(a) [T]he following information is confidential, is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files , reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201 (a). You claim the remaining information is confidential in its entirety 
under section 261.201. We note neither the TSPCC nor the Leander Independent School 
District is an agency authorized to conduct an investigation under chapter 261 of the Family 
Code. See id. § 261.103 (listing agencies that may conduct child abuse investigations); see 
also id. §§ 101 .003(a) (defining "child" for purposes of this section as person under 18 years 
of age who is not and has not been married or who has not had the disabilities of minority 
removed for general purposes), 261. 001 ( 1 ), ( 4) (defining "abuse" and "neglect" for purposes 
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ofFamily Code ch. 261). Thus, we find you have failed to demonstrate any of the remaining 
information consists of files, reports, records, communications, audiotapes, videotapes, or 
working papers used or developed in an investigation of alleged or suspected child abuse; 
or a report of alleged or suspected abuse or neglect under chapter 261 of the Family Code; 
or the identity of an individual making such a report. Therefore, none of the remaining 
information is confidential under section 261.201 of the Family Code and none of it may be 
withheld under section 552.101 of the Government Code on that basis. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body who 
requests this information be kept confidential under section 552.024 of the Government 
Code. See Gov't Code§ 552.117(a)(l). We note section 552.117 is also applicable to 
personal cellular telephone numbers, provided the cellular telephone service is not paid for 
by a governmental body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 
not applicable to cellular telephone numbers paid for by governmental body and intended for 
official use). Whether a particular item ofinformation is protected by section 552. l l 7(a)(l) 
must be determined at the time of the governmental body's receipt of the request for the 
information. See Open Records Decision No. 530 at 5 (1989). Thus, information may be 
withheld under section 552.117(a)(l) only on behalf of a current or former employee or 
official who made a request for confidentiality under section 552.024 prior to the date of the 
governmental body's receipt of the request for the information. Information may not be 
withheld under section 552.117(a)(l) on behalf of a current or former employee or official 
who did not timely request under section 552.024 the information be kept confidential. 
Therefore, if the individual whose information is at issue timely requested confidentiality 
under section 552.024 of the Government Code and a governmental body does not pay for 
the cellular telephone service, the TSPCC must withhold the cellular telephone number we 
have noted under section 552.l l 7(a)(l) of the Government Code. Conversely, if the 
individual at issue did not timely request confidentiality under section 552.024 or a 
governmental body pays for the cellular telephone service, the TSPCC may not withhold the 
information we noted under section 552.1l7(a)(l). 

We note the remaining information contains e-mail addresses that may be subject to 
section 552.137 of the Government Code. Section 552.137 provides in part: 

(a) Except as otherwise provided by this section, an e-mail address of a 
member of the public that is provided for the purpose of communicating 
electronically with a governmental body is confidential and not subject to 
disclosure under this chapter. 

(c) Subsection (a) does not apply to an e-mail address: 
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(1) provided to a governmental body by a person who has a 
contractual relationship with the governmental body or by the 
contractor's agent; 

(2) provided to a governmental body by a vendor who seeks to 
contract with the governmental body or by the vendor's agent; 

(3) contained in a response to a request for bids or proposals, 
contained in a response to similar invitations soliciting offers or 
information relating to a potential contract, or provided to a 
governmental body in the course of negotiating the terms of a contract 
or potential contract; 

(4) provided to a governmental body on a letterhead, coversheet, 
printed document, or other document made available to the public; or 

(5) provided to a governmental body for the purposes of providing 
public comment on or receiving notices related to an application for 
a license as defined by Section 2001.003(2) of this code, or receiving 
orders or decisions from a governmental body. 

Gov't Code§ 552.137(a), (c). Section 552.137 is not applicable to an institutional e-mail 
address, an Internet website address, or an e-mail address that a governmental entity 
maintains for one of its officials or employees. Under section 552.13 7, a governmental body 
must withhold the e-mail address of a member of the general public, unless the individual 
to whom the e-mail address belongs affirmatively consents to its public disclosure. See id. 
§ 552.137(b). Because we are unable to determine whether the e-mail addresses at issue, 
which we have noted, fall within the scope of section 552.137(c), we must rule conditionally. 
To the extent the e-mail addresses at issue are not excluded by section 552.137(c), the 
TSPCC must withhold the e-mail addresses we have noted under section 552.137, unless the 
individuals to whom the e-mail addresses belong affirmatively consent to their release. See 
id. § 552.137(b). However, to the extent the e-mail addresses at issue are excluded by 
subsection 552.137(c), they may not be withheld under section 552.137 of the Government 
Code. 

In summary, the TSPCC must withhold (1) the mental health records we marked under 
section 552.101 of the Government Code in conjunction with section 611.002 of the Health 
and Safety Code; (2) the medical records we marked under section 552.101 of the 
Government Code in conjunction with the MPA; (3) the information we marked under 
section 552.101 of the Government Code in conjunction with common-law privacy; (4) the 
cellular telephone number we marked under section 552.117(a)(l) of the Government Code, 
if the individual whose information is at issue timely requested confidentiality under 
section 552.024 of the Government Code and a governmental body does not pay for the 
cellular telephone service; and (5) the e-mail addresses we noted under section 552.137 of 
the Government Code, to the extent the e-mail addresses are not excluded by 
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subsection 552.13 7( c) and the individuals to whom the e-mail addresses belong do not 
affirmatively consent to their release. The TSPCC must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggvrs important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~ rvt~tl--
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/som 

Ref: ID# 591311 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 




