
KEN PAXTON 
ATT ORNEY GEN ERAL OF TEXAS 

January 13, 2016 

Ms. Stacie S. White 
Counsel for Town of Flower Mound 
Taylor Olson Adkins Sralla Elam, L.L.P. 
6000 Western Place, Suite 200 
Fort Worth, Texas 76107 

Dear Ms. White: 

OR2016-00985 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 594218. 

The Town of Flower Mound (the "town"), which you represent, received a request" for 
information pertaining to a specified incident. 1 You state the town will withhold motor 
vehicle record information under section 552.130(c) of the Government Code.2 You state 
the town will redact certain social security numbers pursuant to section 552.14 7(b) of the 

1We note the town sought and received clarification of the information requested. See Gov' t Code 
§ 552.222(b) (providing if request for information is unclear, governmental body may ask requestor to clarify 
request); see also City of Dallas v. Abbott, 304 S. W.3d 380, 387 (Tex. 2010) (holding that when a governmental 
entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad request for public 
information, the ten-day period to request an attorney general ruling is measured from the date the request is 
clarified or narrowed). 

2Section 552.1 30(c) of the Government Code allows a governmental body to redact the information 
described in subsections 552. l 30(a) without the necessity of seeking a decision from the attorney general. See 
Gov' t Code § 552. l 30(c). If a governmental body redacts such information, it must notify the requestor in 
accordance with section 552.130(e). See id.§ 552.1 30(d), (e). 
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Government Code.3 Further, you state the town will redact certain information pursuant to 
the previous determination in Open Records Decision No. 684 (2009).4 You claim the 
submitted information is excepted from disclosure under section 552.101 of the Government 
Code. We have considered the exception you claim and reviewed the submitted information. 

Section 552.l01 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov' t Code§ 552.101. 
Section 552.101 encompasses the doctrine of common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person, and (2) not oflegitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this 
office has concluded some kinds of medical information are generally highly intimate or 
embarrassing. See Open Records Decision No. 455 (1987). However, we note the public 
has a legitimate interest in knowing the general details of a crime. See generally Lowe v. 
Hearst Commc 'ns, Inc., 487 F.3d 246, 250 (5th Cir. 2007) (noting a "legitimate public 
interest in facts tending to support an allegation of criminal activity" (citing Cine! v. 
Connick, 15 F.3d 1338, 1345-46 (5th Cir. 1994))); Houston Chronicle Publ'g Co. v. City of 
Houston, 531S.W.2d177, 186-87 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd 
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (public has legitimate interest in details of 
crime and police efforts to combat crime in community). 

The submitted information relates to a sexual assault. In Open Records Decision No. 393 
(1983), this office concluded generally, only the information that either identifies or tends 
to identify a victim of sexual assault or other sex-related offense may be withheld under 
common-law privacy; however, because the identifying information was inextricably 
intertwined with other releasable information, the governmental body was required to 
withhold the entire report. Open Records Decision No. 393 at 2 (1983); see Open Records 
Decision No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d 519 (Tex. 
App.-El Paso 1992, writ denied) (identity of witnesses to and victims of sexual harassment 
was highly intimate or embarrassing information and public did not have a legitimate interest 
in such information); Open Records Decision No. 440 (1986) (detailed descriptions of 
serious sexual offenses must be withheld). Further, in those instances where it is 

3Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from publ ic release without requesting a decision from this office under the Act. 
Gov't Code§ 552.147(b). 

40pen Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold certain categories of information without the necessity of requesting an attorney general 
decision. 
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demonstrated the requestor knows the identity of the victim, the entire report must be 
withheld to protect the victim's privacy. 

The town argues the submitted information in its entirety should be withheld on the basis of 
common-law privacy to protect the victim's identity. However, we find you have not 
demonstrated, nor does it otherwise appear, the requestor knows the victim's identity. Thus, 
you have not demonstrated the submitted information must be withheld in its entirety on the 
basis of common-law privacy. However, we find the information we marked and indicated 
satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation. 
Accordingly, the town must withhold the information we marked and indicated under 
section 552.101 of the Government Code in conjunction with common-law privacy. 
However, we find none of the remaining information is highly intimate or embarrassing 
information and of no legitimate public interest. Thus, the remaining information may not 
be withheld under section 552.101 of the Government Code in conjunction with 
common-law privacy. 

Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which makes confidential criminal history record information ("CHRI") generated by 
the National Crime Information Center or by the Texas Crime Information Center. Title 28, 
part 20 of the Code of Federal Regulations governs the release of CHRI states obtain from 
the federal government or other states. Open Records Decision No. 565 at 7 (1990). The 
federal regulations allow each state to follow its individual laws with respect to the CHRI 
it generates. See id. Section 411.083 of the Government Code deems confidential CHRI that 
the Department of Public Safety ("DPS") maintains, except that DPS may disseminate this 
information as provided in chapter 411, subchapter F and subchapter E-1 of the Government 
Code. See Gov't Code § 411.083. Sections 41 l.083(b)(l) and 41 l.089(a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. Id. 
§ 4 l 1.089(b )(1 ). Other entities specified in chapter 411 of the Government Code are entitled 
to obtain CHRI from DPS or another criminal justice agency; however, those entities may 
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127. 
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld 
under section 552.101 in conjunction with chapter41 l, subchapter For subchapter E-lofthe 
Government Code. We note section 411.083 does not apply to active warrant information 
or other information relating to one's current involvement with the criminal justice system. 
See id. § 41 l.081(b) (police department allowed to disclose information pertaining to 
person's current involvement in the criminal justice system). Further, CHRI does not include 
driving record information. See id. § 411.082(2)(8). Upon review, we find the information 
we marked consists ofCHRI that is confidential pursuant to section 552.101 in conjunction 
with section 411.083 of the Government Code. However, we find you have not 
demonstrated any portion of the remaining information consists of CHRI for purposes of 
chapter 411 of the Government Code, and the town may not withhold it under 
section 552.101 on that basis. 
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We note the requestor in this instance is a representative of the Texas Department of Family 
and Protective Services ("DFPS"). Section 411.114( a) of the Government Code states in 
pertinent part: 

(2) [DFPS] shall obtain from the [DPS CHRI] maintained by the [DPS] that 
relates to a person who is: 

(I) an alleged perpetrator in a report [DFPS] receives alleging that the 
person has abused, neglected, or exploited a child, an elderly person, 
or a person with a disability, provided that: 

(i) the report alleges the person has engaged in conduct that 
meets the applicable definition of abuse, neglect, or 
exploitation under Chapter 261, Family Code, or Chapter 48, 
Human Resources Code; and 

(ii) the person is not also the victim of the alleged conduct[.] 

(4) Subject to Section 411.087, [DFPS] is entitled to: 

(B) obtain from any other criminal justice agency in this state [CHRI] 
maintained by that criminal justice agency that relates to a person 
described by Subdivision (2) or (3). 

Gov't Code§ 411.114(a)(2)(1), (4)(B). For purposes of section 411.114, CHRI consists of 
"information collected about a person by a criminal justice agency that consists of 
identifiable descriptions and notations of arrests, detentions, indictments, informations, and 
other formal criminal charges and their dispositions." See id. § 411.082(2). Thus, these 
provisions may grant the DFPS investigator a right of access to CHRI in the submitted 
information. In this case, the requestor is an investigator with the Child Protective Services 
ofDFPS, but does not specifically state whether the subject of the submitted information is 
an alleged perpetrator in a report received by DFPS of abuse or neglect of a child. Thus, we 
are unable to conclude that section 411.114 of the Government Code gives the requestor a 
right of access to any of the CHRI at issue, and we must rule conditionally. Therefore, if the 
subject of the submitted information is not an alleged perpetrator in a report received by 
DFPS of abuse or neglect of a child, the CHRI is not subject to release to the requestor under 
section 411.114, and the town must withhold this information under section 552.101 in 



Ms. Stacie S. White - Page 5 

conjunction with section 411.083 of the Government Code. However, if the subject of the 
submitted information is an alleged perpetrator in a report received by DFPS of abuse or 
neglect of a child, then the town must release the marked CHRI pursuant to section 411.114 
of the Government Code to the requestor. 

Section 552.101 of the Government Code also encompasses section 411.153 of the 
Government Code, which provides, as follows: 

(a) A DNA record stored in the DNA database is confidential and is not 
subject to disclosure under [the Act]. 

(b) A person commits an offense if the person knowingly discloses to an 
unauthorized recipient information in a DNA record or information related 
to a DNA analysis of a sample collected under this subchapter. 

( c) An offense under this section is a state jail felony. 

( d) A violation under this section constitutes official misconduct. 

Id. § 411.153. A "DNA record" means the results of a forensic DNA analysis performed by 
a DNA laboratory. See id. § 411.141(6)-(7). "Forensic analysis" is defined as "a medical, 
chemical, toxicologic, ballistic, or other expert examination or test performed on physical 
evidence, including DNA evidence, for the purpose of determining the connection of the 
evidence to a criminal action." See Crim. Proc. Code art. 38.35(4); see also Gov't Code 
§ 411.141(10) (providing that "forensic analysis" has meaning assigned by article 38.35). 
A "DNA database" means "one or more databases that contain forensic DNA records 
maintained by the director of [the Department of Public Safety ("DPS")]." Gov't Code 
§ 411.141(5); see id. § 411.001(3). 

The director of DPS is required to establish certain procedures for DNA laboratories. See 
id.§§ 411.142(h) (requiring director establish standards for DNA analysis), .144(a). 
Section 411.144 of the Government Code provides that a DNA laboratory conducting a 
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G 
and the rules adopted under subchapter G. See id. § 41 l.144(d); 37 T.A.C. §§ 28.81, .82 
(describing minimum standards by which forensic DNA laboratory must abide); see also 
Gov't Code§ 41 l.147(b). 

Upon review, we find the information we marked consists of records relating to DNA 
analyses of samples that appear to have been collected under subchapter G of chapter 411 
of the Government Code. We note this information appears to be the result of forensic DNA 
analyses performed by a DNA laboratory in accordance with DPS regulations. Therefore, 
the town must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with section 411.153 of the Government Code. See City 
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of Fort Worth v. Abbott, 258 S.W.3d 320, 328 (Tex. App.-Austin 2008, no pet.) 
(section 411.153 of the Government Code prohibits release of DNA records held by city 
forensic science laboratory regardless of whether that record has been forwarded to DPS state 
DNA database). 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code. Section 560.003 provides that"[ a] biometric identifier in the possession 
of a governmental body is exempt from disclosure under [the Act]." Gov't Code§ 560.003 ; 
see also id. § § 560. 001 ( 1) (defining "biometric identifier" to include fingerprints), . 002( 1 )(A) 
(governmental body may not sell, lease, or otherwise disclose individual's biometric 
identifier to another person unless individual consents to disclosure), .003 (biometric 
identifiers in possession of governmental body exempt from disclosure under the Act). You 
do not inform us, and the information at issue does not indicate, section 560.002 permits the 
disclosure of the submitted fingerprint information in this instance. Therefore, the town must 
withhold the fingerprints we marked under section 552.l 01 in conjunction with 
section 560.003 of the Government Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. Section 159.002 of the MPA provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code§ 159.002(a)-(c). Information subject to the MPA includes both medical records 
and information obtained from those medical records. See id. §§ 159.002, .004. This office 
has concluded the protection afforded by section 159 .002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information 
we marked constitutes a record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that was created or is maintained by a physician. Accordingly, the town must 
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withhold the information we marked under section 552.101 of the Government Code in 
conjunction with the MP A. 

Section 552.1175 of the Government Code protects the home address, home telephone 
number, emergency contact information, date of birth, social security number, and family 
member information of certain individuals when that information is held by a governmental 
body in a non-employment capacity and the individual elects to keep the information 
confidential.5 Gov't Code§ 552.1175. Section 552.1175 applies, in part, to "peace officers 
as defined by Article 2.12, Code of Criminal Procedure[.]" Id.§ 552.1175(a)(l). Some of 
the remaining information pertains to individuals who were licensed as peace officers at the 
time the information at issue was created, and the information at issue is not held in an 
employment context. Thus, if the information we indicated pertains to currently licensed 
peace officers and the officers elect to restrict access to their information in accordance with 
section 552.1175(b), the town must withhold the information we indicated under 
section 552.1175. If the individuals whose information we indicated are no longer licensed 
peace officers or no elections are made, the town may not withhold this information under 
section 552.1175. 

As previously noted, you state the town will redact motor vehicle record information under 
section 552.130 of the Government Code. Section 552.130 provides information relating to 
a motor vehicle operator's license, driver's license, motor vehicle title or registration, or 
personal identification document issued by an agency of this state or another state or country 
is excepted from public release. See id. § 552.130. Accordingly, the town must withhold 
the motor vehicle record information you marked, and the additional information we marked 
and indicated, and any audible or discernible motor vehicle information in the submitted 
audio and video recordings under section 552.130 of the Government Code. 

Section 552.136 of the Government Code provides, "[n]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b); 
see id. § 552.136(a) (defining "access device"). Upon review, the town must withhold the 
information we marked and indicated under section 552.136 of the Government Code. 

In summary, the town must withhold the information we marked and indicated under 
section 552.101 of the Government Code in conjunction with common-law privacy. The 
town must withhold the CHRI we marked under section 552.101 of the Government Code 
in conjunction with section 411.083 of the Government Code. However, if the subject of the 
submitted information is an alleged perpetrator in a report received by DFPS of abuse or 
neglect of a child, then the town must release the marked CHRI pursuant to section 411.114 

5The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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of the Government Code to the requestor. The town must withhold (1) the information we 
marked under section 552.101 of the Government Code in conjunction with section 411.153 
of the Government Code, (2) the fingerprints we marked under section 552.101 of the 
Government Code in conjunction with section 560.003 of the Government Code, and (3) the 
information we marked under section 552.101 of the Government Code in conjunction with 
the MP A. If the information we indicated pertains to currently licensed peace officers and 
the officers elect to restrict access to their information in accordance with 
section 552.1175(b) of the Government Code, the town must withhold the information we 
indicated under section 552.1175 of the Government Code. The town must withhold the 
motor vehicle record information it marked, and the additional information we marked and 
indicated, and any audible or discernible motor vehicle information in the submitted audio 
and video recordings under section 552.130 of the Government Code. The town must 
withhold the information we marked and indicated under section 552.136 of the Government 
Code. The town must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

PT/dls 

Ref: ID# 594218 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


