ATTORNEY GENERAIL OF TEXAS

January 13, 2016

Mr. Timothy E. Bray

Deputy General Counsel

Texas Department of State Health Services
P.O. Box 149347

Austin, Texas 78714-9347

OR2016-01010
Dear Mr. Bray:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 594313 (ORR# 24901/2015).

The Texas Department of State Health Services (the “department”) received a request for
all bids submitted in response to procurement numbers 53900-5-0000093695
and 53700-5-0000145414. Although you take no position as to whether the submitted
information is excepted under the Act, you state release of the submitted information may
implicate the proprietary interests of Donald L. Mooney Enterprises, L.L.C., d/b/a Nurses
Etc. Staffing; Epic Pediatric Therapy, L.P.; Jackson & Coker LocumTenens, L.L.C.;
LocumTenens.com; and PrimeCore Solutions. Accordingly, you state, and provide
documentation showing, you notified these third parties of the request for information and
of their right to submit arguments to this office as to why the submitted information should
not be released. See Gov’t Code § 552.305(d); see also Open Records Decision No. 542
(1990) (statutory predecessor to section 552.305 permits governmental body to rely on
interested third party to raise and explain applicability of exception in the Act in certain
circumstances). We have received comments from LocumTenens.com. We have reviewed
the submitted information and the submitted arguments.
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Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See id. § 552.305(d)(2)(B). -As of the date of this letter, we have not received comments
from any of the remaining third parties explaining why the submitted information should not
be released. Therefore, we have no basis to conclude the remaining third parties have a
protected proprietary interest in the submitted information. See id. § 552.110; Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3. Accordingly, the department may not withhold the submitted
information on the basis of any proprietary interest the remaining third parties may have in
the information.

Next, we note LocumTenens.com argues against the release of information that was not
submitted by the department. This ruling does not address information that was not
submitted by the department and is limited to the information the department has submitted
for our review. See Gov’t Code § 552.301(e)(1)(D) (governmental body requesting decision
from attorney general must submit copy of specific information requested).

Next, LocumTenens.com states some of its information is excepted from disclosure under
section 552.110(b) of the Government Code. Section 552.110(b) protects “[clJommercial or
financial information for which it is demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the person from whom the
information was obtained[.]” Gov’t Code § 552.110(b). This exception to disclosure
requires a specific factual or evidentiary showing, not conclusory or generalized allegations,
- that substantial competitive injury would likely result from release of the information at
issue. Id.; see also Open Records Decision No. 661 at 5 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm).

LocumTenens.com argues “One government interest that must be considered with respect
to maintaining the confidentiality of commercial or financial information under
[slection 552.110(b) of the [Act] is the desire to have persons and entities cooperate with
government inquiries to provide sufficient and accurate information to allow the
[glovernment to make fully informed decisions, in the best interests of its constituents.” In
advancing this argument, LocumTenens.com relies on the test pertaining to the applicability
of the section 552(b)(4) exemption under the federal Freedom of Information Act to
third-party information held by a federal agency, as announced in National Parks &
Conservation Association v. Morton, 498 F.2d 765 (D.C. Cir. 1974). See also Critical Mass
Energy Projectv. Nuclear Regulatory Comm’n, 975 F.2d 871 (D.C. Cir. 1992) (commercial
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information exempt from disclosure if it is voluntarily submitted to government and is of a
kind that provider would not customarily make available to public). The National Parks test
provides commercial or financial information is confidential if disclosure of information is
likely to impair a governmental body’s ability to obtain necessary information in future. 498
F.2d 765. Although this office once applied the National Parks test under the statutory
predecessor to section 552.110, that standard was overturned by the Third Court of Appeals
when it held that National Parks was not a judicial decision within the meaning of former
section 552.110. See Birnbaum v. Alliance of Am. Insurers, 994 S.W.2d 766 (Tex. App.—
Austin 1999, pet. denied). Section 552.110(b) now expressly states the standard to be
applied and requires a specific factual demonstration showing the release of the information
in question would cause the business enterprise that submitted the information substantial
competitive harm. See ORD 661 at 5-6 (discussing enactment of Gov’t Code § 552.110(b)
by Seventy-sixth Legislature). The ability of a governmental body to continue to obtain
information from private parties is not a relevant consideration under section 552.110(b).
Id  Therefore, we will consider only LocumTenens.com’s interests in withholding its
information.

Next, LocumTenens.com argues portions of its information consist of commercial
information the release of which would cause substantial competitive harm under
section 552.110(b) of the Government Code. Upon review, we find LocumTenens.com has
demonstrated its pricing information constitutes commercial or financial information, the
release of which would cause substantial competitive injury. Accordingly, the department
must withhold this information, which we have marked, under section 552.110(b) of the
Government Code. However, we find LocumTenens.com has failed to demonstrate the
release of any of its remaining information would result in substantial harm to its competitive
position. See Open Records Decision Nos. 661 (for information to be withheld under
commercial or financial information prong of section 552.110, business must show by
specific factual evidence that substantial competitive injury would result from release of
particular information at issue). Accordingly, the department may not withhold any of
LocumTenens.com’s remaining information under section 552.110(b).

In summary, the department must withhold the information we marked under
section 552.110(b) of the Government Code and must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous -
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
M \ VI{,\,\%\X&'
Claire V. Morris Sloan
Assistant Attorney General
Open Records Division
CVMS/bw
Ref: ID# 594313

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Adwoa M. Awotwi Jackson & Coker LocumTenens
LocumTenens.com 3000 Old Alabama Road, Suite 119-608
2655 Northwinds Parkway Alpharetta, Georgia 30022

Alpharetta, Georgia 30009 (w/o enclosures)

(w/o enclosures)

Epic Pediatric Therapy.Suite 400 Donald L. Mooney Enterprises, L.L.C.,
5220 Spring Valley Road d/b/a Nurses Etc Staffing

Dallas, Texas 75254 16302 Pleasantville Road, Suite 211
(w/o enclosures) San Antonio, Texas 78233

(w/o enclosures)

PrimeCore Solutions Suite 208
16302 Pleasantville Road

San Antonio, Texas 78233
(w/o enclosures)



