
KEN PAXTON 
ATTORNEY G ENE RAL OF T E XAS 

February 22, 2016 

Ms. Jennifer Burnett 
Office of General Counsel 
The University of Texas System 
201 West Seventh Street 
Austin, Texas 78701-2902 

Dear Ms. Burnett: 

OR2016-04226 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 597046 (OGC# 166183). 

The University of Texas Southwestern Medical Center (the "university'') received a request 
for information pertaining to a named individual and the National Football League (the 
"NFL") regarding specified subjects for a specified time period. You state the university 
does not have information responsive to a portion of the request. 1 You state the university 
will redact information subject to section 552. 136 of the Government Code.2 You claim 
some of the requested information is not subject to the Act. You claim some of the 
submitted information is excepted from disclosure under section 552.101 of the Government 
Code. Additionally, you state release of some of the submitted information may implicate 

1The Act does not require a governmental body to release information that did not exist when a request 
for information was received or to prepare new information in response to a request. See Econ. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.- San Antonio 1978, writ dism 'd); 
Open Records Decision Nos. 605 at 2 ( 1992), 452 at 3 ( 1986), 362 at 2 ( 1983). 

2Section 552. 136 of the Government Code permits a governmental body to withhold the information 
described in section 552. I 36(b) without the necessity of seeking a decision from this office. See Gov't Code 
§ 552. 136( c ). If a governmental body redacts such information, it must notify the requestor in accordance with 
section 552. 136(e). See id. §552.136(d), (e). 
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the proprietary interests of the NFL. Accordingly, you state, and provide documentation 
showing, you notified the NFL of the request for information and of its right to submit 
arguments to this office as to why the information at issue should not be released. See Gov't 
Code§ 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor 
to section 552.305 permits governmental body to rely on interested third party to raise and 
explain applicability of exception in the Act in certain circumstances). We have considered 
your arguments and reviewed the submitted information. 

Initially, we note you have marked some information as not responsive. We agree this 
information is not responsive. This ruling does not address the public availability of any 
information that is not responsive to the request and the university is not required to release 
such information in response to this request. 

Next, we note the university blacked out or attempted to redact portions of the submitted 
responsive information. You do not assert, nor does our review of the records indicate, you 
have been authorized to withhold this information without seeking a ruling from this office. 
See Gov't Code § 552.301(a); Open Records Decision No. 673 (2001). Therefore, 
information must be submitted in a manner that enables this office to determine whether the 
information comes within the scope of an exception to disclosure. In this instance, although 
you attempted to . black out or redact certain information, we are able to review this 
information; thus, the attempted redactions do not inhibit our ability to make a ruling. In the 
future, however, the university should refrain from redacting any information that it is not 
authorized to withhold in seeking an open records ruling. Failure to do so may result in the 
presumption the redacted information is public. See Gov't Code § 552.302. 

You assert the information you marked is not subject to the Act. The Act is applicable only 
to "public information." See id §§ 552.002, .021. Section 552.002(a) defines "public 
information" as 

information that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

( 1) by a governmental body; 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 
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(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining the 
information; or 

(3) by an individual officer or employee of a governmental body in 
the officer's or employee's official capacity and the information 
pertains to official business of the governmental body. 

Id. § 552.002. Thus, virtually all the information in a governmental body's physical 
possession constitutes public information and is subject to the Act. Id.; see Open Records 
Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). You inform us the named individual serves 
as a co-chair of the NFL's Head, Neck, and Spine Committee ("HNSC"), an unpaid and 
volunteer role. You inform us the named individual began to serve in this position prior to 
his employment with the university and his duties as co-chair are outside the scope of his 
employment with the university. You inform us the marked e-mails and their attachments 
consist of e-mails and attachments sent to the named individual in his capacity as co-chair 
of HNSC and not related to his official university duties. You assert the information you 
marked has no connection with the university's business and is an incidental use of e-mail 
by a university employee. You state the university's policy allows for incidental use of 
official resources by university employees. You further state the use of university resources 
to create and maintain the marked information was de minimis. See Open Records Decision 
No. 635 (1995) (statutory predecessor not applicable to personal information unrelated to 
official business and created or maintained by state employee involving de minimis use of 
state resources). Based on your representations and our review of the information at issue, 
we agree the information you marked does not constitute "information that is written, 
produced, collected, assembled, or maintained under a law or ordinance or in connection 
with the transaction of official business" by or for the university. See Gov't Code§ 552.002. 
Therefore, we conclude the information you marked is not subject to the Act and need not 
be released in response to the present request for information. 

An interested third party is allowed ten business days after the date of its receipt of the 
governmental body's notice under section 552.305(d) to submit its reasons, if any, as to why 
information relating to that party should be withheld from public disclosure. See id. 
§ 552.305(d)(2)(B). As of the date of this letter, we have not received comments from the 
NFL explaining why the submitted information should not be released. Therefore, we have 
no basis to conclude the NFL has a protected proprietary interest in the submitted 
information that is subject to the Act. See id. § 552.110; Open Records Decision Nos. 661 
at 5-6 ( 1999) (to prevent disclosure of commercial or financial information, party must show 
by specific factual evidence, not conclusory or generalized allegations, that release of 
requested information would cause that party substantial competitive harm), 552 at 5 (1990) 
(party must establish prima facie case that information is trade secret), 542 at 3. 
Accordingly, the university may not withhold the submitted information that is subject to the 
Act on the basis of any proprietary interest the NFL may have in the information. 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 encompasses information made confidential by 
statute, such as section 181. 006 of the Health and Safety Code. Section 181. 006 states that 
"[f]or a covered entity that is a governmental unit, an individual's protected health 
information ... is not public information and is not subject to disclosure under [the Act]." 
Health & Safety Code§ 181.006(2). Section 181.001(b)(2)(A) defines "covered entity," in 
part, as any person who: 

(A) for commercial, financial, or professional gain, monetary fees, or dues, 
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part, 
and with real or constructive knowledge, in the practice of assembling, 
collecting, analyzing, using, evaluating, storing, or transmitting protected 
health information. The term includes a business associate, health care payer, 
governmental unit, information or computer management entity, school, 
health researcher, health care facility, clinic, health care provider, or person 
who maintains an Internet site[.] 

Id. § 181.001(b)(2)(A). The university asserts it is a covered entity for purposes of 
section 181.006 of the Health and Safety Code. However, in order to determine whether the 
university is a covered entity, we must address whether the university engages in the practice 
of assembling, collecting, analyzing, using, evaluating, storing, or transmitting protected 
health information. Section 181.001 states that "[u]nless otherwise defined in this chapter, 
each term that is used in this chapter has the meaning assigned by the Health Insurance 
Portability and Accountability Act and Privacy Standards ["HIPAA"]." Id.§ 181.00l(a). 
Accordingly, as chapter 181 does not define "protected health information," we turn to 
HIP AA' s definition of the term. HIP AA defines "protected health information" as 
individually identifiable health information that is transmitted or maintained in electronic 
media or any other form or medium. See 45 C.F.R. § 160.103. HIP AA defines "individually 
identifiable health information" as information that is a subset of health information, 
including demographic information collected from an individual, and: 

(1) Is created or received by a health care provider, health plan, employer, or 
health care clearinghouse; and 

(2) Relates to the past, present, or future physical or mental health or 
condition of an individual; the provision of health care to an individual; or the 
past, present, or future payment for the provision of health care to an 
individual; and 

(i) That identifies the individual; or 
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(ii) With respect to which there is a reasonable basis to believe the 
information can be used to identify the individual. 

Id. You state the information you marked was created by the university as a health care 
provider and relates to the provision of health care to an individual. Upon review, we find 
the information the university has marked consists of protected health information for 
purposes of section 181.006 of the Health and Safety Code. The university indicates the 
university collects and stores this information for the purpose of providing health care-related 
services. Therefore, with respect to this information, the university is a health care entity that 
is in the practice of collecting, using, and storing protected health information, and is a 
covered entity for purposes of section 181.006 of the Health and Safety Code. Accordingly, 
the university must withhold the information it has marked under section 552.101 of the 
Government Code in conjunction with section 181.006 of the Health and Safety Code. 

In summary, the information you marked is not subject to the Act and need not be released 
in response to the present request for information. The university must withhold the 
information it has marked under section 552.101 of the Government Code in conjunction 
with section 181.006 of the Health and Safety Code. The university must release the 
remaining responsive information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

PT/dls 
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Ref: ID# 597046 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Jeff Pash 
National Football League 
345 Park A venue, Sixth Floor 
New York, New York 10154 
(w/o enclosures) 




