
KEN PAXTON 
ATTORN1: y GENERAL Of' TFXAS 

March 30, 2016 

Ms. Marie N. Rovira 
Counsel for the City of Corinth 
Messer, Rockefeller & Fort, PLLC 
6351 Preston Road, Suite 350 
Frisco, Texas 75034 

Dear Ms. Rovira: 

OR2016-07079 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 603733. 

The City of Corinth (the "city"), which you represent, received two requests from different 
requestors for specified investigations of a named former officer of the city' s police 
department. 1 You claim the submitted information is excepted from disclosure under 
sections 552.101 , 552.103, 552.107, 552.108, and 552.117 of the Government Code.2 

Additionally, you state you have notified the named former officer and his attorney of their 
right to submit comments to this office why the requested information should not be 

1You state the city sought and received clarification of the information requested by each requestor. 
See Gov' t Code § 552.222 (providing if request for information is unclear, governmental body may ask 
requestor to clarify request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that 
when a governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad 
request for information, the ten-day period to request an attorney general ruling is measured from the date the 
request is clarified or narrowed). 

2 Although you also raise section 552.10 I of the Government Code in conjunction with Texas Rule of 
Evidence 503, this office has concluded section 552. 10 I does not encompass discovery privi leges. See Open 
Records Decision Nos. 676 at 1-2 (2002), 575 at 2 ( 1990). 
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released.3 See Gov't Code§ 552.304 (interested party may submit comments stating why 
information should or should not be released). We have considered the exceptions you claim 
and reviewed the submitted representative sample of information.4 

Initially, we note the submitted information is subject to section 552.022 of the Government 
Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code§ 552.022( a)( 1 ). The submitted information consists of completed investigations 
that are subject to section 552.022( a)( 1 ). The city must release the completed investigations 
pursuant to section 552.022(a)(l) unless they are excepted from disclosure under 
section 552.108 of the Government Code or are made confidential under the Act or other 
law. See id. You seek to withhold the submitted information under sections 552.103 
and 552.107 of the Government Code. However, sections 552.103 and 552.107 are 
discretionary in nature and do not make information confidential under the Act. See Dallas 
Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive Gov't Code § 552.103); see 
also Open Records Decision Nos. 676 at 10-11 (2002) (attorney-client privilege under Gov't 
Code § 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 663 at 5 (1999) (waiver of discretionary exceptions). Therefore, the city may not 
withhold the submitted information under section 552.103 or section 552.107 of the 
Government Code. However, the Texas Supreme Court has held the Texas Rules of 
Evidence are "other law" within the meaning of section 552.022. See In re City of 
Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). We will therefore consider your assertion of 
the attorney-client privilege under rule 503 of the Texas Rules of Evidence. Further, as 
information subject to section 552.022(a)(l) may be withheld under section 552.108 of the 
Government Code, we will consider your argument under section 552.108 for the 
information at issue. In addition, as sections 552.101 and 552.117 of the Government Code 

3As of the date of this letter, this office has not received comments from any third party explaining why 
any of the submitted information should not be released. 

4We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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make information confidential under the Act, we will consider the applicability of these 
exceptions to the submitted information. 

Texas Rule of Evidence 503(b)(l) provides as follows: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made to facilitate the rendition 
of professional legal services to the client: 

(A) between the client or the client's representative and the client's 
lawyer or the lawyer's representative; 

(B) between the client's lawyer and the lawyer's representative; 

(C) by the client, the client's representative, the client's lawyer, or the 
lawyer's representative to a lawyer representing another party in a 
pending action or that lawyer's representative, if the communications 
concern a matter of common interest in the pending action; 

(D) between the client' s representatives or between the client and the 
client's representative; or 

(E) among lawyers and their representatives representing the same 
client. 

Tex. R. Evid. 503(b)(l). A communication is "confidential" if it is not intended to be 
disclosed to third persons other than those to whom disclosure is made in furtherance of the 
rendition of professional legal services to the client or those reasonably necessary for the 
transmission of the communication. Id. 503(a)(5). 

Thus, in order to withhold attorney-client privileged information from disclosure under 
rule 503 , a governmental body must ( 1) show the document is a communication transmitted 
between privileged parties or reveals a confidential communication; (2) identify the parties 
involved in the communication; and (3) show the communication is confidential by 
explaining it was not intended to be disclosed to third persons and it was made in furtherance 
of the rendition of professional legal services to the client. Upon a demonstration of all three 
factors, the information is privileged and confidential under rule 503, provided the client has 
not waived the privilege or the document does not fall within the purview of the exceptions 
to the privilege enumerated in rule 503( d). See Pittsburgh Corning Corp. v. Caldwell, 861 
S.W.2d 423 , 427 (Tex. App.-Houston [14th Dist.] 1993, orig. proceeding). 

You contend the information submitted as Exhibits 8 and 9 is protected by the attorney-client 
privilege because the information "was communicated between various individuals in the 
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[c]ity' s police department [(the "department")]" and was provided to the city attorney and 
the city's outside counsel. However, we note the information at issue was prepared by and 
at the direction of department employees for the department's administrative purposes, and 
this information was specifically requested by the requestors. Upon review, we find the city 
has failed to demonstrate any of the submitted information consists of a privileged attorney
client communication that was made in furtherance of the rendition of professional legal 
services to the client for purposes of rule 503 . Thus, the city may not withhold any of the 
submitted information on that basis. 

Section 552.108(a)(2) of the Government Code excepts from disclosure " [i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime . . . if . . . it is information that deals with the detection, investigation, 
or prosecution of crime only in relation to an investigation that did not result in conviction 
or deferred adjudication[.]" Gov' t Code § 552.108(a)(2). Section 552.108(b)(2) of the 
Government Code excepts from disclosure the internal records and notations of law 
enforcement agencies and prosecutors if "the internal record or notation relates to law 
enforcement only in relation to an investigation that did not result in conviction or deferred 
adjudication[.]" Id. § 552.108(b)(2). Sections 552.108(a)(2) and 552.108(b)(2) are 
applicable only if the information at issue relates to a concluded criminal case that did not 
result in a conviction or deferred adjudication. We note section 552.108 is generally not 
applicable to records of an internal affairs investigation that is purely administrative in nature 
and does not involve the investigation or prosecution of crime. See City of Fort Worth v. 
Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no pet.); Ellen, 840 S.W.2d at 525-26 
(statutory predecessor to section 552.108 not applicable to internal investigation that did not 
result in criminal investigation or prosecution); see also Open Records Decision No. 350 
at 3-4 (1982). 

You argue the information submitted as Exhibit 8 is subject to sections 552.108(a)(2) 
and 552.l 08(b )(2) because it "contains a criminal allegation." However, we note the 
information at issue consists of an internal affairs investigation conducted by the department 
that was purely administrative in nature, and is not information that deals with the detection, 
investigation, or prosecution of crime. Therefore, you have failed to demonstrate the 
applicability of section 552.l 08( a)(2) and 552.l 08(b )(2) to the information at issue, and the 
city may not withhold Exhibit 8 on that basis. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov' t 
Code§ 552.101. This section encompasses information protected by other statutes. Juvenile 
law enforcement records relating to conduct that occurred on or after September 1, 1997, are 
confidential under section 58.007(c) of the Family Code, which reads as follows: 

( c) Except as provided by Subsection ( d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 
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concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

( 1) if maintained on paper or microfilm, kept separate from adult files 
and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapters B, D, and E. 

Fam. Code§ 58.007(c). For purposes of section 58.007(c), "child" means a person who is 
ten years of age or older and under seventeen years of age at the time of the reported conduct. 
See id.§ 51.02(2). We note section 58.007(c) applies only to law enforcement records that 
involve a juvenile as a suspect, offender, or defendant. Section 58.007(c) does not apply to 
law enforcement records that relate to a juvenile only as a complainant, victim, witness, or 
other involved party. Some of the submitted information, which we have marked, involves 
juvenile delinquent conduct or conduct indicating a need for supervision that occurred after 
September 1, 1997. See id.§ 51.03 (defining "delinquent conduct" and "conduct indicating 
a need for supervision" for purposes of Fam. Code§ 58.007). It does not appear any of the 
exceptions in section 58.007 apply. Therefore, the city must withhold the information we 
marked under section 552.101 of the Government Code in conjunction with 
section 58.007( c) of the Family Code. However, we find the remaining information you have 
marked consists of internal affairs investigation records that do not constitute juvenile law 
enforcement records for purposes of section 58.007(c). Therefore, you have not 
demonstrated any of the remaining information involves juvenile conduct for purposes of 
section 58.007( c) of the Family Code. Accordingly, no portion of the remaining information 
may be withheld under section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. See Occ. Code§§ 151.001-168.202. Section 159.002 of the MPA provides, in 
relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004. This office has 
concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found when a file is 
created as a result of a hospital stay, all the documents in the file referring to diagnosis and 
treatment constitute physician-patient communications or "[r]ecords of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 
by a physician." Open Records Decision No. 546 (1990). 

Upon review, we find some of the remaining information, which we have marked, constitutes 
records of the identity, diagnosis, evaluation, or treatment of a patient by a physician that 
were created or are maintained by a physician and information obtained from a patient's 
medical records. Accordingly, the city must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. The doctrine of common-law privacy protects a compilation of an 
individual ' s criminal history, which is highly embarrassing information, the publication of 
which would be highly objectionable to a reasonable person. Cf United States Dep 't of 
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when 
considering prong regarding individual' s privacy interest, court recognized distinction 
between public records found in courthouse files and local police stations and compiled 
summary ofinformation and noted individual has significant privacy interest in compilation 
of one's criminal history). Furthermore, we find a compilation of a private citizen' s criminal 
history is generally not of legitimate concern to the public. We note records relating to 
routine traffic violations are not considered criminal history information. Cf Gov' t Code 
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§ 411.082(2)(B) (criminal history record information does not include driving record 
information). This office has also held common-law privacy protects the identity of a 
juvenile offender. See Open Records Decision No. 394 (1983); cf Fam. Code§ 58.007(c). 

Under the common-law right of privacy, an individual has a right to be free from the 
publicizing of private affairs in which the public has no legitimate concern. Indus. 
Found., 540 S.W.2d at 682. In considering whether a public citizen's date of birth is private, 
the Third Court of Appeals looked to the supreme court's rationale in Texas Comptroller of 
Public Accounts v. Attorney General ofTexas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City 
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061 , at *3 (Tex. App.-Austin 
May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public employees' 
dates of birth are private under section 552.102 of the Government Code because th~ 
employees' privacy interest substantially outweighed the negligible public interest in 
disclosure.5 Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the 
court of appeals concluded the privacy rights of public employees apply equally to public 
citizens, and thus, public citizens' dates of birth are also protected by common-law privacy 
pursuant to section 552.101. City of Dallas, 2015 WL 3394061, at *3 . 

Upon review, we find some of the remaining information satisfies the standard articulated 
by the Texas Supreme Court in Industrial Foundation. Therefore, the city must withhold this 
information, which we have marked, under section 552.101 of the Government Code in 
conjunction with common-law privacy. However, we find you have not demonstrated any 
of the remaining information at issue is highly intimate or embarrassing and not oflegitimate 
public concern. Thus, the city may not withhold any portion of the remaining information 
under section 552.101 in conjunction with common-law privacy. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home 
address, home telephone number, emergency contact information, and social security number 
of a peace officer, as well as information that reveals whether the peace officer has family 
members, regardless of whether the peace officer complies with sections 552.024 
and 552.1175 of the Government Code.6 See Gov't Code § 552.1l7(a)(2). 
Section 552.117(a)(2) applies to peace officers as defined by article 2.1 2 of the Code of 
Criminal Procedure. Accordingly, the city must withhold the information we have marked 
under section 552.1l7(a)(2) of the Government Code. 

5Section 552.102(a) excepts from disclosure " information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code§ 552.102(a). 

6The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 48 1 ( 1987), 480 (1987), 470 
( 1987). 
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Some of the remaining information may be subject to section 552.1175 of the Government 
Code. Section 552.1175 provides in part: 

(a) This section applies only to: 

(1) peace officers as defined by Article 2.12, Code of Criminal 
Procedure[.] 

(b) Information that relates to the home address, home telephone number, 
emergency contact information, date of birth, or social security number of an 
individual to whom this section applies, or that reveals whether the individual 
has family members is confidential and may not be disclosed to the public 
under this chapter if the individual to whom the information relates: 

( 1) chooses to restrict public access to the information; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 
of the individual's status. 

Gov't Code§ 552.1175(a)(l), (b). Some of the remaining information, which we have 
marked, relates to a peace officer who is employed by another law enforcement agency. 
Accordingly, to the extent the officer at issue elects to restrict access to his marked 
information in accordance with section 552. l 175(b ), the city must withhold the information 
we marked under section 552.1175 of the Government Code. Conversely, ifthe officer at 
issue does not elect to restrict access to the information in accordance with 
section 552.1175(b), the marked information pertaining to that officer may not be withheld 
under section 552.1175. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov' t Code § 552.130. Accordingly, the city must 
withhold the motor vehicle record information we have marked under section 552.130 of the 
Government Code. 

In summary, the city must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with section 58.007(c) of the Family Code. The city must 
withhold the information we marked under section 552.101 of the Government Code in 
conjunction with the MP A. The city must withhold the information we marked, as well as 
all public citizens' dates of birth, under section 552.101 of the Government Code in 
conjunction with common-law privacy. The city must withhold the information we marked 
under section 552.117(a)(2) of the Government Code. If the officer at issue elects to restrict 
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access to his marked information in accordance with section 552. l l 75(b), the city must 
withhold the information we marked under section 552.1175 of the Government Code. The 
city must withhold the motor vehicle record information we have marked under 
section 552.130 of the Government Code. The city must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requester. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

{!)iVM- YJ!/~~ 
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/som 

Ref: ID# 603733 

Enc. Submitted documents 

c: 2 Requestors 
(w/o enclosures) 


